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NOTE. 

The following pages are intended partly as a vindication 
of the claims of the Canon Law, partly as a brief exposition 
of its fundamental ideas and principles, and partly as an 
appeal for a more widespread study of it as a science forming 
a necessary part of the scientia scientiarum — Theology. If 
the writer should be successful in inducing anyone through a 
perusal of this dissertation to enter on this sacred study his 
purpose will be fully answered. 
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Section I. Preliminary. 

The claim of the Catholic Church to be the represent- 
ative of Christ on earth, his vicegerent and instru- 
ment in regard to the spiritual and moral government 
of mankind, implies a claim to the possession of a 
threefold power. As the original functions of her 
Head are threefold, Prophetical, Priestly, Regal, so 
are her delegated functions. The powers of the 
Church, if she is to be an adequate representative of 
Christ, if she is as his visible mystical body to carry 
on the work which he began while visibly present on 
earth, must be manifold. All his work is compre- 
hended under those three functions. He exercised 
them then, he exercises them still. Then and now 
personally. But then immediately, now mediately. It 
is as man that he asserts, " All power (i^ovaia) is given 
unto me in heaven and in earth." ^ It is that power 
which was " delivered unto him of his Father."^ That 
power he delegates to his Church when he says, " As 
my Father hath sent me even so send I you."* The 
same powers which he had in his own right as the 
only begotten of the Father, though granted to him 

» S. Matt xxviii. i8. » lb. xi. 27. • S. John xx. 21. 
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4 PRELIMINARY. 

kingdom.i Now while nothing is more calculated to 
obscure truth than the undue pressing of metaphors or 
the unwarranted expansion of figurative modes of 
speech, we should no less miss the teaching intended if 
we were to ignore the plain broad idea conveyed by 
the metaphors. We must take that idea and admit it 
as conveying to us within its limits the expression of a 
real actual fact. Thus the predominant use of the 
term * kingdom* as describing the Church compels us to 
recognise that as a society she is something more than 
a school of philosophy, something more than a family ; 
she is the household of God, but she is something 
more, she is a kingdom, the kingdom of God. We 
cannot without evacuating the term and the metaphor 
of all meaning do less than recognise that the Church 
is a divinely constituted society with a body of law 
{jus)y and possessing legislative and executive func- 
tions. Pare down the idea to the utmost, and we can- 
not have a smaller residual notion than that. We may 
exaggerate the idea, as the Ultramontanist does, and 
imagine the necessity of a visible earthly head, con- 
founding the spiritual and true idea of the monarchia 
of the Church with a very human and earthly one ; or 
we may attenuate it to the vanishing point, as most 
Protestants have done. We may exaggerate it so as 
to invade the proper province of the civil power, or 
we may, with the Erastian, subordinate it to that alto- 
gether. But, as always, the truth lies between these 

^ "BafftXem twi/ ovpavwv occurs thirty-two times in S. Matthew's 
Gospel, to which it is peculiar ; paaikeia rod Oeov five times. The latter 
term occurs fifteen times in S. Mark, thirty-three times in S. Luke, and 
twice in S. John ; ») paaikeia lov warpo^ twice in S. Matthew, and tj 
Paaikeia rj ifirj three times in S. John." — Liddon's Bampton Lectures^ 
Note, p. 152, ed. i. 
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THE KINGDOM OF CHRIST. 5 

opposing errors. Probably, however, the positive vin- 
dication and teaching of the reality and actuality (the 
two things are not identical) of the governmental 
power of the Church is more needed than the protest 
ag^ainst exaggeration. At the same time, the clear and 
distinct vindication of that power is the very best safe- 
guard against those exaggerations which have been 
fraught with such fatal disasters to the cause and to 
the peace of the Church. 

It is noteworthy that the idea of putting forward 
the thought of the Church as the kingdom of Christ, 
and of shewing how no description of the work of 
Christ and of the purpose of his mission can be so 
true as to say that he came on earth to found a society 
of the nature of a kingdom as distinguished from a 
school of thought, has been within recent years very 
forcibly insisted on by two writers who, though far 
from being antagonistic, have yet approached the con- 
sideration of the great question concerning the Person 
and Work of Christ from very different standpoints— 
the brilliant writer of the Bampton Lectures for 1866 
on The Divinity of our Lord^ and the gifted author 
of Ecce Homo (1865). The whole of the latter 
book may indeed be said to be a masterly vindication, 
from the point of view of pure criticism, of the true 
notion of the kingdom of Christ, and of the work of 
Christ being to found a society which is really and 
essentially a kingdom. Again and again the author 
urges this reality, and that the expression ** The King- 
dom " is no metaphor. " Did Christ die for a meta- 
phor?" he asks. Clearly does he point out, as in 
Chapter IX., how unlike the work of Christ is to any 
ancient system of philosophy. "If Socrates were to, 
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appear at the present day he would hardly bear that 
resemblance to Christ which he bore at Athens. He 
would found no society." " The resemblance between 
Christ and the ancient philosophers vanishes on exami- 
nation. He was the founder of a society to which for 
a time he found it useful to give instruction ; they gave 
instruction to pupils who found it convenient to form 
themselves into a society for the sake of receiving it. 
Hence it is that while they assumed a name derived 
from the wisdom they possessed and communicated and 
were called Philosophers, he took his title from the 
community he founded and called himself a King."^ 
Nothing can put more clearly than this does the true 
relation of the idea and fact of the kingdom as being 
fundamental to all other aspects of Christ's work. If 
the customary order of his titles is Prophet, Priest, 
and King, it is not because the last is least, it is because 
the others culminate in it. Christ is first King, then 
he is Prophet to teach men to believe in his claims 
and to understand and desire to be admitted to 
the privileges of his kingdom, to become " citizens of 
no mean city";^ he is Priest that he may purify the 
sons of men and make them fit to be members of his 
Kingdom. Again the same writer says :* " The differ- 
ence between Socrates and Christ, namely, that the 
one used reasoning and the other authority, appears 
upon examination to be radical and fundamental." 
"Christ had totally different objects and used totally 
different means from Socrates."* " Those who fix their 
eyes on the Sermon on the Mount, or rather on the 
naked propositions which it contains, and disregard 
Christ's life, his cross, and his resurrection, commit 

* Ecce Homo (5th edit.), p. 87. * Acts xxi. 39. ' p. 88. * p. 89. 
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the same mistake in studying Christianity that the stu- 
dent of Socratic philosophy would commit if he studied 
only the dramatic story of his death. Both Socrates 
and Christ uttered remarkable thoughts, and lived re- 
markable lives. But Socrates holds his place in history 
by his thoughts, and not by his life — Christ by his life 
and not by his thoughts." *' Philosophy is one thing, 
Christianity quite another. The philosopher works 
upon the man in isolation, though he may for con- 
venience assemble his pupils in classes. Christianity 
abhors isolation ; it gathers men into a society and 
binds them in the closest manner first to each other, 
and next to Christ himself."^ And as regards the 
sanctions of the society : " Let us look at facts. Let us 
compare a disciple of Christ with a Stoic and reader of 
Seneca. They existed side by side in the first century. 
Was their view of the obligations resting upon them 
similar ? It was totally different. The Stoic rules are 
without sanctions. If they were violated, what could 
be said to the offender ? All that could be said was, 
' Nempe hoc indocti* or, * Chrysippus non dicet idem! 
To which how easy to reply, * I esteem Chrysippus, 
but on this point I differ from him ! ' To Christian 
lapd it was said, * You have renounced your baptism ; 
you have, denied your Master ; you are cut off from 
the Church ; the Judge will condemn you.' Is this 
distinction a verbal or a practical one 1 "^ We might 

^ p. 90. Here of course the theologian and the canonist would say, 
" First to Christ himself, and next to each other." The Christian has 
oneness with his fellow Christians because he is first a member of Christ. 
It is by being made a member of Christ in the initial sacrament of 
Baptism that he becomes a member of the kingdom, and so has fellow- 
ship with his fellow members. 

' Preface to 5th edition, p. xi. 
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quote much more. Indeed a great part of this remark- 
able and valuable book might be transcribed bodily by 
way of a first prolegomenon to a treatise on canon 
law. We have quoted it for the purpose of shewing 
a striking unity between the view of Christ's work and 
aim as taken from the standpoint of a devoutly used 
pure criticism and the view that a canonist would 
naturally propound. Looking at the question from the 
side of the canonist, we welcome the testimony of the 
critic, speaking indeed in another voice, and making 
use of another tongue, but uttering the same ideas. 
The ancient method gives its sanction to and confirms 
the modern. 

Dr. Liddon, from the standpoint of theology and 
Christian literature, enunciates the same conclusions as 
those we have seen the writer of Ecce Homo a^rrive at. 
" Let us enquire what it was that Christ purposed to 
effect within the province of human action and history. 
Now the answer to this question is simply that he 
proclaimed himself the founder of a world-wide and 
imperishable society. He did not propose to act 
powerfully upon the convictions and the characters of 
individual men, and then to leave to them, when they 
believed and felt alike, the liberty of voluntarily form- 
ing themselves into an association, with a view to 
reciprocal sympathy and united action. From the first 
the formation of a society was quite as essential a 
feature of Christ's plan as was his redemptive action 
upon single souls. This society was not to be a school 
of thinkers, or a self-associated company of enterprising 
fellow-workers ; it was to be a kingdom, the kingdom 
of heaven, or, as it is called, the kingdom of God."^ 

^ Bampton Lectures, 1866, Lect. III. p. 151, ist edit. 
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" He announced a new kingdom of God ; and by 
terming it the kingdom of God he implied that it 
would first fully deserve that sacred name, as corre- 
sponding to Daniel's prophecy of a fifth empire." 
And " when using the word * kingdom ' he did not 
announce a republic."^ This distinction is very im- 
portant, it is indeed vital. Far too much has been said 
and written of the Church as though it were a republic, 
a democracy; and S. Paul has been freely quoted in 
its support, — but, as Dr. Liddon shews, wrongly so. 
Though S. Paul speaks of the " City of God," and in 
many ways accommodates himself to the Greek forms 
of political thought, yet he would not ** press the meta- 
phor to the extent of implying that the new society 
was to be a spiritual democracy."^ And this kingdom 
was to be not an invisible, virtual, moral kingdom 
only. It was to be a real, tangible, visible society, with 
visible members, visible unity, visible government, rules, 
laws. As visible, actual an imperium as any earthly 
kingdom ; only its laws, its methods, and its sanctions 
were to be as different and as superior to those of an 
earthly kingdom as its ends were more lofty, more 
magnificent, more enduring. No doubt this was to be 
evinced in more than one way. *'The consistent 
bearing of his loyal subjects will bring the reality of 
his rule before the sight of men : but besides this, he 
provides his realm with a visible government, deriving 
its authority from himself, and entitled on this account 
to deferential and entire obedience on the part of his 
subjects. To the first members of this government 
his commission runs thus, * He that receiveth you 
receiveth me' (S. Matt. x. 40; comp. S. Luke x. 16). 

' p. 152. ' p. 153. 
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It is the King who will himself reign throughout all 
history on the thrones of his representatives ; it is he 
who in their persons will be acknowledged or rejected. 
In this way his empire will have an external and 
political side."^ ''The proclamation of this kingdom 
was termed the Gospel, that is, the good news for man. 
The ministerial work of our Lord was one long pro- 
clamation of this kingdom."^ Nor is the originality of 
this work of Christ the least striking of its features. 
It is in fact unique. Mahomet copied it, and spoilt it ; 
but Christ is absolutely original. 

We have dwelt thus long on these two writers and 
on their preliminary considerations, because before in- 
vestigating the nature of the canon law itself we 
were anxious to indicate how intimate is its alliance 
with the very fundamentals of our blessed Redeemer s 
work. We shall presently have something to say on 
the importance to the theologian and the ecclesiastic of 
the study of the canon law. But feeling justly jealous 
for this sacred study, we desire at the outset to vindicate 
its title to that epithet. The canonist is not a mere 
lawyer. Nor can a mere lawyer ever be a true canonist. 
The canonist must begin with theology. U nless he is a 
theologian he can never be really a canonist. The study 
of the canon law is a holy study, because the canon law 
itself is a very holy thing, and among all holy studies we 
venture to say none is more sacred than that of the jus 
canonicum. Not even mystical theology itself, treat- 
ing though it does of sublimest truths and deepest 
mysteries touching the divine espousals of the Christian 
soul with God, not even this awful department of the 
great science is more sacred than is the sacred jurispru- 

^ Bampton Lectures, 1866, Lect. III. pp. 156 — 7. ^ p. 161. 
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dence of the Church. It is a very solemn thing to 
tread the heights of Carmel ; and we must indeed put 
off our shoes from off our feet when we venture to do 
so ; but it is no less solemn a thing to enter the prae- 
torium, and we must bare our heads and bend the 
knee as we enter the curia of Christ our King. More- 
over, at a time when pietism and subjectivism are 
peculiarly prevalent, it is most important to arrest our 
minds on the objective aspect of the work of Christ, 
which is in nothing more clearly displayed than as it is 
ministerially in the monarchy of the Church. The 
study of the jus canonicum is indeed a very whole- 
some and a very sanctifying study. Of course, like 
every other good thing it has been abused. No doubt 
in mediaeval times the canonist did often acquire an 
evil reputation, so much so as to lead to the well-known 
half serious question of John of Salisbury, " Can an 
archdeacon be saved ? " Dr. Stubbs, in his recent 
volume of Lectures on Mediceval and Modern History, 
has spoken in very severe language of the canonists 
of mediaeval England. " The theologian saw the great 
commandments of God, and the statutes of the Church, 
and the voice of conscience lowered by being made 
dependent for their cogency on an elaborate system of 
human invention." "Do not think," he says, "that I 
am exaggerating the attitude of repulsion in which the 
pure theologian and the pure moralist stood to the 
ecclesiastical lawyer who was making money out of the 
practice of the courts Christian." And a little farther 
on he mentions how " not only Ockham and Marsilius, 
but a crowd of minor writers, attack the canon law 
and its professors as the great enemies, not only of 
civil government, but of vital religion ; an exaggeration 
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no doubt, but founded on a true principle. "^ And then 
he quotes the saying of John of Salisbury, " himself a 
canonist, ' Whoever rises pricked at heart from the 
reading of the laws or even of the canons ? * (i. 196) "^ 
To venture to question the accuracy of the Bishop of 
Chester in any matter of fact would indeed be rash. 
But perhaps it may be permissible to deprecate the 
severity of his judgment of the mediaeval canonists. 
In the first place, it is not the canon law itself or the 
study of it that was at fault. The evil lay in its pro- 
fessors, and was due to more than one cause. The 
procedure of the civil law, which, as the Bishop 
observes, was, in the absence of any special canonical 
procedure, applied in the practice of the Ecclesiastical 
Courts, was no doubt resorted to and applied much 
more freely and rigorously than was necessary. In 
the next place, very many matters were continually 
and in increasing numbers brought within the purview 
of the Ecclesiastical Courts, matters either wholly 
secular or only constructively ecclesiastical, so that 
litigation in these courts tended constantly to increase. 
The effect of this was to swell out of all proportion 
what in reality was only one subordinate department 
of the canon law, so that by that term men prac- 
tically understood, not the whole sacred code, but only 
that part of it which related to contentious jurisdiction 
and the practice of the courts. In fact, these courts 

1 Lect. XIV. p. 314. 

* Lect. XIV. p. 314. The present writer ventures for himself to say 
that his own personal experience does not coincide with the learned 
canonist of the twelfth century. He thankfully confesses that he has 
risen from the sacred study of the canon law pricked at heart. He can- 
not but believe that that study is a powerful incentive to care and exact- 
ness in divine things. 
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and their practice were secularized by the usurpations 
of their officials in a degree hardly less than that in 
which in subsequent times they became secularized by 
usurpations on the part of the civil authority. The 
effect on the canonists themselves was disastrous. 
Practically they were the only lawyers in the realm. 
Professing the civil as well as the canon law, doctores 
utriusqtie juriSy doctors of the civil law as well as 
"doctors of decrees" (the old canonical degree), they 
were led through this to secular practice. True, that 
at first they studied the civil law for the sake of its 
procedure only, in order that they might utilize it for 
the practice of the courts Christian, which had, as we 
have observed, no procedure of their own, to which 
practice the procedure of the Roman civil law readily 
lent itself. Yet the practical effect of this, at a time 
when there was no body of men professing the English 
municipal law, was to throw legal practice of every 
kind into clerical hands. The effect of this was to 
create dislike, suspicion, and distrust of the canonists 
and their methods, and through them of their science, 
in two ways. Not only did men hate the g^rasping 
covetousness of these practitioners, and despise as lay- 
men always will, and most righteously so, ecclesiastics 
who exhibit a secularized spirit, and live secularized 
lives — not only were they rightly jealous of the wrongful 
interference of ecclesiastics and of the courts Christian 
in secular affairs, but the spirit of English patriotism 
was deeply offended in two ways. First, it perceived 
that questions were decided on principles often differing 
widely from those which animated the municipal law 
of England. Save so far as the canonists succeeded 
in thrusting things into it, that law owed nothing to 
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the civil law. Indeed in many ways the Roman civil 
law was antagonistic to the English municipal law. 
This patriotic jealousy found its expression in the cele- 
brated, " Nolumus leges Angliae mutari." And in the 
second place, the whole system of appeals to the 
Roman court, carrying appeals even on trifling matters 
out of England, and so subordinating practically the 
action of the courts in which, by, as we have seen, a 
usurpation, so large a mass of the legal business of the 
country was transacted to a foreign tribunal — this whole 
system was one rightly calculated to arouse jealous 
hatred in the hearts of English patriots.^ Add to this 
the expense entailed on the suitors, and we can readily 
understand the widespread dislike of which Dr. Stubbs 
speaks. But though it must be admitted that all this 
fully justified the antagonism of our forefathers to the 
canonists, and that it explains the contempt subse- 
quently felt for the study of the canon law itself and 
its identification in the popular mind with Ultramon- 
tanism, it must be said distinctly that it does not justify 
neglect of the canon law nor ignorance of its principles 
and its obligations. Notwithstanding all the sins of its 
professors it still remains the holy thing we have 
described it as. We have no more justification for 
speaking of the study of canon law as a dry, profitless 
unspiritual thing, or of ascribing to the canon law a 
formalizing blighting effect in the sphere of faith and 
morals, than we have to heap abuse upon English law 
and English lawyers and English courts because of the 



1 To how large an extent and in regard to what a mass of details this 
foreign interference extended may be well seen by reference to Dr. Luard's 
monograph, The Relations of England and Rome in the Reign of Henry 
II L (Cambridge ; Deighton and Bell. 1877.) 
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sharp practices of some " pettifogging " attprneys. 
The popular mind may contemptuously identify Eng- 
lish law with chicanery, it may identify the canon law 
with irreligiousness and Ultramontanism, but it is the 
duty of the constitutionalist on the one hand, and of 
the theologian and the true canonist on the other, to 
disabuse and to instruct the popular mind. And never 
was it more necessary than now both in Church and in 
State to exalt, to expound, and to encourage reverence 
for the sacred principle of law, that jus publicum whose 
sanction is in the eternal life of God himself. 

Nor is it more just to condemn the canonists whole- 
sale for the sins of large numbers of the practitioners of 
the canon law, and to warn men off from its study, 
than it would be to judge English lawyers as a body 
for the sharpness of a county attorney or the truculence 
and special pleading of an Old Bailey advocate. Not- 
withstanding all that, Englishmen combine to honour 
such names as those of Eldon, Mansfield, Stowell, or 
Jessel. So notwithstanding all that can be said, and 
justly, of the mediaeval canonists, we should remember 
with honour such names as those of Lancellot, or of 
our own English Lyndwood ; no student of the Pro- 
vinciate can be otherwise than convinced of the 
devout spirit as well as of the wide grasp of principles 
of its learned author. We should not forget that 
among the greatest of canonists is Gerson ; and surely 
the name of the great Chancellor of Paris, whose life 
as well as the character of whose writings in every 
department of theology was such as to make so many 
think him not unworthy of a foremost place among 
supposed authors of the Imitatio Christi — surely his 
name alone might well outweigh the remembrance of 
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the hgst of minor men whose lives and practices 
brought contempt on our sacred study. So, too, 
Durandus, the great ritualist of the thirteenth century, 
though now best known to us as the author of the 
Rationale Divtnorum Officiorum^ so full of mystical 
knowledge, and breathing the deepest spirit of true 
devotion, was a doctor utriusqvs juris, and famous 
among his contemporaries as a canonist, author of a 
treatise on canon law addressed to Cardinal Othobon 
(a name famous in the history of our own English pro- 
vincial canon law), and of a Repertorium JuHs, all of 
which are deferred to by subsequent canonists as works 
of enduring authority. Nor must we forget that 
amongst canonised saints there occur the names of 
such canonists as S. Raymond de Pennafort, the 
editor of the Five Books of Decretals, and that of 
S. John Capristan. Nor in later times should we for- 
get amongst continental names that monument of 
learning and diligence, Suarez. Amongst modern 
canonists no work is considered more a classical one 
on the philosophy of law (to use a not very correct 
phrase) than his treatise, De Legibus. No treatise on 
the canonical aspect of the religious life is deemed of 
such authority as his De Statu Religioso. Yet these 
were only a part of his many-sided, his profound, his 
voluminous writings. He, too, was a man of deepest 
reverence, and of a most devout spirit, breathed so 
touchingly in his dying words : " I never knew how 
sweet it was to die ! " And amongst ourselves in Eng- 
land we must remember such canonists as Bishop 
Beveridge and Bishop Gibson, or Brett, Kennett, and 
Atterbury. The mention of these names of men of 
different centuries and different nations, men of the old 
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learning and men of the new, may serve to shew that 
the study of the canon law has no deadening effect on 
the life and conscience, but is compatible with wide 
sympathies, varied learning, and deepest piety. 



Section II. Definition. 

" The canon law," says Lancelott^ at the commence- 
ment of his Institutes^ " consists of the precepts of the 
Divine law of customs and of constitutions." It x^Jus 
not lex. That is, it is not merely a collection of rules, 
but it is a fundamental governing principle. Hence 
the proper Latin phrase is jus canonicum, not lex 
canonica, though the latter is sometimes incorrectly 
used. The distinction is important. Jus, says Gratian,* 
nomen generale est ; lex autem juris est species. 
Omne autem jus legibus et moribus constat. Jus is 
the general name, lex is a species of jus. But all 
jus consists of leges, and mores, and he defines lex to be 
constitutio scripta,^ mos to be longa consuetudo,* — well 
established and ancient custom. Jus est id universum 
quod legibus constitutum est sive naturalibus, sive 
divinis, vel gentium, vel civilibus. Lex est recta ratio 
rerum agendarum — so Facciolati. Jus, says Gaius,*^ is 
composed of leges, plebiscita, senatus consulta, consti- 
tutiones principum, the edicta of those who have the 
jus edicendi, and of the responsa prudentium. Jus, says 

* A canonist of Perugia, died 1591. His Institutiones yuris Canonici^ 
written by desire of Paul IV., attained and still retains a high reputation. 
Durand de Maillane says of it that it is justly called '^ Les Institutions 
par excellence/* 

• Dist 1. c. 2. ' c 3. * c. 4. • I. 2. 

3 
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Reiffenstuel,^ potissimum accipitur pro legibus, atque 
ipsa legum scientia, quamvis adhuc striate loquendo 
inter haec sit nonnulla differentia sub uno enim jure 
Divino et humano, canonico vel civili, leges plurimae 
continentur. It is unfortunate that in English we can- 
not so readily mark this distinction. As we have said, 
it is important, for it emphasises the fact of the pre- 
existence of a right, a legislative power. Each com- 
ponent item of the jus canonicum, i.e. each canonical 
enactment, derives its sanction not from some isolated 
authority, not from some or any power external to the 
Church, not from the consent of the governed, but 
because it is a part of a great whole, the jus canonicum, 
a great whole which is organic, and therefore has grown 
and will grow.^ 

We may put this in another way by saying that the 
canon law, the jus canonicum, is a part of universal 
public law.^ " All human positive law," says Reiff- 
enstuel, " may rightly be divided into the jus gentium, 
the jus civile, and the jus ecclesiasticum."* The first 
relating to man in his simple natural relations ; the 
second relating to him as a member of the human 
society, the state ; the third relates to him as a member 
of the spiritual society. No theory of humanity which 
admits the reality and distinctness of the spiritual 
element in man can consistently deny the jus eccle- 
siasticum as distinct from the jus civile or the jus 

^ yus canonicum Univ, Prooem I. 7. 

2 " This ideal of unity and universality is the spirit of the canon law, 
considered in its general nature, and may be traced through the infinite 
details of its rules and doctrines." — (Sir George Bowyer, Readings at the 
Middle Temple^ p. 144.) 

' See Sir G. Bowyer's Readings, 

* ubi sup. 11. 28. 
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gentium, and as forming with these two that universal 
public law which governs mankind. Of course, in saying 
this we do not mean that it is a part of public law in 
the sense in which a Roman lawyer would have said 
that the jus sacrum was.^ For as Savigny^ well 
observes, " Public law is also in contact with ecclesias- 
tical law. Among the Romans the jus sacrum was 
part of the public law, and was regulated by the state. 
Christianity, by reason of its universality, cannot be 
subjected to a purely national direction or government. 
Therefore ecclesiastical law is a special body of law, 
independent both of public and of private municipal 
law." This great civilian, writing as a Protestant, 
arrives on general external considerations at precisely 
the same conclusion that the Catholic theologian or 
canonist arrives at from the point of view of revelation. 
But to return to our definition. We may also adopt 
that of Schmalzgrueber,* a modern canonist whose 
book is in special repute in the continental courts. 
"Jus canonicum est jus positivum constitutum, vel 
approbatum, ecclesiae traditum, fideles proxime ad 
cultum divinum, pacem et justitiam Christianam con- 
servandam ; ultimato autem ad seternam beatitudinem, 
tanquam ultimum finem, consequendum dirigit." The 
canon law is positive law, constituted or approved by 
lawful authority, and duly promulgated to the Church ; 
its proximate purpose being to direct the faithful in 
matters relating to divine worship, and to preserve 
Christian peace and righteousness, its ultimate end 

* Jus Publicum in sacris^ in sacerdotibus^ in magistrcUibus consistit, 
Ulpian, Digest I. tit. i. s. i. 

* Traiti de Droit Romain^ I. 2. 9. 

* yus Eccles, Univ,y Dissert. Prooem. 232. 
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being to guide the faithful to eternal blessedness. Or 
we may adopt Lancellot's definition : "Est igitur jus 
canonicum quod civium actiones ad finem aeternae beati- 
tudinis dirigit."^ The canon law is that which guides 
the actions of the citizens of the spiritual kingdom 
towards eternal beatitude as their end. We must note 
these points as occurring in the definition. First, then, 
it is JUS, for as Isidore of Seville says,^ " Fas lex divina 
est, jus lex humana" ; which also Gratian^ adopts ; and 
it is in this connexion called jus because it is human and 
not divine law. It is human law because it is proxi- 
mately framed and propounded by man. " Lex humana 
ita dicitur quia proxime ab hominibus inventa et posita 
est"* It is not so called because it is imposed by 
human authority, nor because of its matter. Proxi- 
mately — ^because all human law, t,e. of course all 
righteous human law, is primordially in some way 
derived from the divine law.^ Nor does this epithet 
exclude the possibility of large portions of it being in 
the very words of revelation itself. It is human be- 
cause the application of those words to the immediate 
matter in hand, the practical '* Do this, hie et hunc," or 
" Do not do this"® is a human act. This will be seen 
more clearly in a succeeding section when we discuss 
the fontes juris canonici. Further, the canon law is 
positivum. For though, again, it may and does contain 
precepts of the natural law, and is founded on it, yet 
its precepts are either in their immediate application or 

* Institut, tit. I. 2 Etymolog. 5, c. 2. ' Dist. I. c. i. 

* Suarez, De Legibus, i. 3, 13. « Suarez, ubi sup. 

* Lex, says S. Thomas Aquinas, I2«. 90, i, quaedam regula est et 
mensura actuum, secundum quam inducitur aliquis ad agendum, vel ab 
agendo retrahitur. 
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in themselves positive, that is something added to the 
natural law : " De lege positiva sciendum est illam 
legem vocari positivam quse non est innata cum natura, 
vel gratia, sed ultra illas ab aliquo principio extrinseco 
habente potestatem posita est, inde enim positiva dicta 
est quasi addita naturali legi, non ex ilia necessario 
manans."' The canon law then being framed by the 
instrumentality of human though divinely constituted 
authority is positive. It is so defined also in order to 
distinguish it as a science from that of moral theology. 
For though the latter concerns itself with enforcing 
the obligation of human law, yet it does so exclusively 
from the point of view of conscience, z,e. of the natural 
and of the divine law, because it has regard to human 
positive law as deriving its ultimate sanction from the 
natural or from the divine law. Or to put it in another 
way, the canon law is concerned with a Christian man's 
acts, considering him as a citizen of the spiritual king- 
dom in foro externa only, in the external court and not in 
the court of conscience. It is concerned of course in 
framing regulations concerning the jurisdiction and 
procedure ab extra of the judge of the court of con- 
science, but that judge acts according to the principles 
of moral theology. Hence the old canonical maxim, 
" Ecclesia non judicat de occultis." Next it is said to 
be constitutumy that is, it is duly formulated either in 
canons or decrees; or else it is approbatuniy because 
many formulae of the canon law were at first either 
dicta of the Fathers, or of the nature of responsa pru- 
dentium, or canons of local origin only or simple 
customs ; general reception or actual approbation by 
ecumenical authority has subsequently given them uni- 

^ Suarez, ubi sup, lo. 
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versal validity. Further, the canon law is traditum 
ecclesicBy that is, it must be promulgated, duly and suffi- 
ciently brought to the cognisance of the faithful, as we 
shall more particularly shew hereafter. Those sub- 
jected to it are the fideles, because of course those who 
are outside the Church cannot be subjected to her laws. 
" What have I to do with judging those who are with- 
out."^ And the faithful are subjected to it for its 
ultimate purpose, namely, the attainment of everlasting 
felicity. But none can attain to that except their acts 
are religious and co-ordinated with the worship of God. 
Consequently the proximate end of the canon law must 
be things and actions appertaining to the worship of 
God, and the preservation, so far as the exterior court 
is concerned, of Christian peace and righteousness. 

The distinction above mentioned between the 
spheres of moral theology and of canon law is well put 
by Concina,^ thus : In matters of faith dogmatic theo- 
logy is the exponent. In matters of morals, so far as 
the jus divinum, or the jus naturale, alone rules them, 
moral theology is the teacher. The canonist, on the 
other hand, is concerned with positive ecclesiastical 
law, and in regard to that is superior to the theologian. 
But, as Concina also observes, the professor of moral 
theology necessarily requires to be skilled in the canon 
law. 

We may perhaps sum up what has now been said 
by way of definition thus. The canon law is a body 
of law consisting of regulations either originally put 
forth by authority in their present form, or being origin- 
ally destitute of extrinsic authority, have subsequently 

^ I Cor. V. 12. 
2 Apparatus ad TheoL Christian, i. p. 301. 
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acquired validity by approbation either explicit or im- 
plicit Such body of law is to be regarded as a whole. 
All that can be properly considered to form part of its 
contents is guaranteed as such either through formal 
canons or judicial decrees, or some other duly cognisable 
action or recognition on the part of lawfully constituted 
authority within the Church. The detailed regulations 
of this body of law form three classes — canons, customs, 
and decrees. This law is directed to the external 
actions of Christian men, and judges those actions not 
in foro consdentice, but in foro externo. These actions 
it regards as falling into two classes, first those touching 
divine worship and things sacred, the terms being 
understood in their widest sense ; secondly, those 
touching moral discipline. Under the latter such 
actions are considered not as the jus civile considers 
them, viz. in regard to their effect on and in respect 
to men's mutual rights and interests, personal and real, 
but only as they affect the question of man's attain- 
ment of everlasting felicity. 



Section III. Divisions. 

The first division of the canon law is into jus 
canonicum publicum and jus canonicum privatum ; 
public and private canon law. The division is one not 
very frequently mentioned, but it is one most necessary 
to be attended to. It is very specially insisted on in 
almost, if not quite, the most recent continental manual 
on canon law, that, namely, of Fr. Sebastian San- 
guinetti, S. J.,^ professor of canon law at Rome, published 

' yur, Eccles, Privati Inst^ proleg. 55. 
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at the Propaganda Press in 1884. As he points out, in 
every society there is a twofold system of law ; first, 
that by which the constitution of the society is defined, 
both with regard to the power it possesses and with 
regard to the depositaries of such power ; secondly, 
that by which the power so defined is by the society 
so constituted applied in act to its subjects in the three 
ways — legislative, judicial, executive. The first is public 
law, the second is private. So the jus privatum is 
connected with the jus publicum, as jus constitutum 
with jus constituens, as constituted with constituent 
law, or as power in act is related to the power itself 
And so public ecclesiastical law Sanguinetti defines as 
"the system of law by which the constitution of the 
Church is defined, either with respect to the potestas 
which belongs to the Church or with respect to the 
subject in which it resides." Private ecclesiastical law, 
on the other hand, is " that system of law by which the 
Church, in accordance with her constitution, reduces 
her power into action."^ Most treatises on canon law 
are concerned wholly and entirely with private ecclesi- 
astical law. It will be obvious that in these pages we 
are dealing with public ecclesiastical law. 

Another division is into the lex scripta and the lex 
non scripta. Speaking generally, under the former head 
are holy scripture {i.e. of course so far as certain 
definite laws are taken therefrom), canons of councils, 
approved maxims of the Fathers, and judicial decrees. 
To the second head belong tradition, custom, and 
usages. 

A third division is into universaland particular, 
according as the law relates to the Church at large, and 

^ Jur, Eccles. Privati Inst, 149. 
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is binding and valid throughout her extent, or is only 
so in particular countries, provinces, and dioceses. 
Particular ecclesiastical law may also be called pro- 
vincial. 

Another very important division, from the chrono- 
logical point of view, which is specially insisted on by 
the Gallican canonists, is that of the old law and the 
new. By the former is meant the canon law as existing 
before the time of the pseudo-Isidore, and by the 
latter, the law subsequent to the epoch of the forged 
decretals, which so profoundly, and in certain respects 
so fundamentally, modified the law of western Christen- 
dom, cutting the history of discipline practically into 
two nearly equal divisions. The old, says Schram,^ 
'* is that which was in use in the Church during eight 
centuries down to Isidore Mercator, and contains the 
ancient collections alike of the eastern and of the 
western churches. The new is that which is contained 
in the other collections which have been made from 
the epoch of Isidore down to modern times. It is so 
called because the " power of the pope was so aug- 
mented by the spurious epistles of the early popes, put 
out by the pseu do- Isidore, that almost the whole legis- 
lative power was devolved upon him, so that by his 
decretals he so changed both many important heads of 
ecclesiastical discipline and introduced a new order of 
ecclesiastical judicial proceedings, that occasion was 
given for saying that the new collections contained 

* Institutiones Juris EccUs, I. p. 4. This eminent Benedictine was 
g^eat not only as a canonist, but as a writer on mystical theology. His 
Institutiones Theologies Mysticcs is the acknowledged modem text-book 
on that profound subject. His name might well be added to that of the 
other illustrious men whom we have already cited, in order to rebut the 
charge of the numbing, withering effect of the study of canon law. 



26 DIVISIONS. 

rather the jus pontificium^ than the jus canonicum." ^ 
Fleurys says of the canon law anterior to 836 that it 
may for distinction be called the ancient law. The 
new law commenced soon after that date. This in- 
cluded the false decretals, which, ** having passed for so 
many centuries as genuine (notwithstanding Hincmar s 
protest), effected a great change in the discipline of the 
Church, principally in regard to the trial of bishops and 
the appeal to the pope, which they made to appear as 
if an ordinary thing in the first centuries." What 
Fleury says as to the principal change effected by the 
new law as based on the false decretals is undoubtedly 

* The X&vax jus pontifidum is very commonly used by modern writers, 
and more especially by ultramontanists as a synonym {ox jus canonicum^ 
as indicating that (according to the papal theory) the pope is the alone and 
supreme depository of jurisdiction and legislation in the Church. But it 
may well be doubted whether the origin of the use of this synonym is not 
to be found in the Roman civil law. The itrm. jus pontificium was in that 
law equivalent to the i&ciajus sacrum, 

' Schram, u, s. This very plain statement may be compared with that 
of a recent critic, P. R^gnon, S.J., in the Etudes Religieuses et litUraires 
(November, 1866). Reviewing Hinschius' splendid critical edition of the 
False Decretals (JDecretales pseudo-Isidoriana et Capitula Angilramni^ 
Leipsic, 1863 — 66), he says: "The impostor attained his end. He 
changed the matter of discipline (viz. the question of appeals in episcopal 
causes) according to his wish, but he did not arrest the general decadence 
of the age. God did not bless the imposture. The false decretals pro- 
duced nothing but evil " (p. 394). A little previously he had shewn how 
complete a revolution the false decretals effected, and then (p. 392) while 
defending the new discipline as in itself good, and as having, though its 
origin was so evil, been adopted by the Latin Church for so many 
centuries and been confirmed by the council of Trent, he adds, " But the 
ancient discipline was good too, since for the first eight centuries the 
Church had known none other. The ancient discipline availed to conquer 
Gnosticism, Manichaeism, Arianism, Pelagianism, Nestorianism, Euty- 
chianism, Origenism, Monothelism, not to mention less important heresies. 
The new discipline might be useful, but it could not be necessary." As 
one reads this candid critic's words, one can hardly refrain from saying, 
O si sic omnes ! 

' Institut, au Droit Eccles. i. 9. (Paris, 1688.) 
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true. Thus Hinschius observes that while the total 
number of these decretals is 80, nearly 70, that is the 
greatest part, treat only of the accusations against 
bishops ;i or as his reviewer, P. R^gnon, remarks : 
" The reforms brought about by the pseudo- Isidore 
consist essentially in reserving to the Roman pontiff 
the trial and judgment of all bishops." Phillips, 
while doing his best to shew that what the false 
decretals taught was already recognised in the Church, 
— a plea we may remark sufficiently rebutted by the 
entire change which, in the action of Nicholas I., as 
the direct result of the false decretals, took place on 
the question of the appeal of Rothade of Soissons — 
even Phillips admits that, *' what distinguishes particu- 
larly Isidore's work is that he treats in an especial 
manner concerning the primacy of the Apostle Peter 
and his successors in the see of Rome ; on the different 
degrees of the hierarchy, notably that of metropolitans ; ^ 
of all that concerns the judicial causes of bishops and 
clerks ; concerning the appeal to the pope ; and the rela- 
tion of provincial councils to him." ^ 

To what we have quoted from Fleury we may well 
add the opinions of the great Galilean canonist, the 
illustrious Archbishop of Paris, Peter de Marca. After 
having expressed the feeling that it might well be 
wondered at that while the canon law for more than the 
first eight centuries was comprised in one volume, and 
that not a very large one, it had now swollen to such 

* Hinschius, Decretal, Ps,-IHd, p. ccxvii. 

' As Thomassinus shews {Anc, et Nouv, DiscipL de PEgiise. n. i. 
18. 2) it was subsequently- part of the policy of the court of Rome first to 
increase the power of metropolitans over their comprovincials, and then 
afterwards to subject the metropolitans directly to the pope. 

' Du Droit Eccles. dans ses sources (ed. Crouzet), p. 49. 
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dimensions that it was indeed a matter of intense 
labour and much learning to master it; he says^ that 
'* as regards the chief point, namely, what constitutes 
the difference between the old law and the new, it is 
that the supreme or ultimate power of deciding most 
causes which, under the old law was exercised by the 
provincial synods, was by the new law almost utterly 
extinguished and now reposed in the pope ; while the 
power of legislation possessed by those synods was 
so impaired that in effect the work of making constitu- 
tions fell on the pope alone." He then traces in 
considerable detail the widespreading effect of these 
changes. The testimony of these writers is of great 
importance in more than one respect. It serves to fix 
attention upon the real origin of ultramontanism, of 
which De Marca was so vigorous and so able an oppo- 
nent. Of ultramontanism and of curialism it is not 
unbeseeming to the gravity either of historic truth or of 
scientific treatment to say that from the earlier and, in 
comparison with later developments, the innocuous 
attempt of Pope Zosimus to assert authority for himself 
in the case of Apiarius (frustrated by the energy of the 
African bishops) to the action of Nicholas I. in the case 
of Rothade, and onwards, — it is, we say, not unseemly to 
assert that the fabric is founded on forgery and built up 
by imposture. The atteijipt in the earlier case to 
falsify the canons of Nicea was not less audacious, 
though happily unsuccessful, than the later and suc- 
cessful (at least for so long a period) attempt to foist 
statements on the early popes of which they were as 
utterly ignorant as of the theories of modern chemistry. 
The proofs of this somewhat severe, as it is meant to 

^ De Concordia Sacerdotii et Imperii^ ill. 6. 4. 
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be, and grave statement are to be found in the pages of 
Catholic vindicators of truth such as Tillemont and 
De Marca. 

We may note that another chronological division 
sometimes met with is that oi jus antiquum, meaning 
all the collections prior to those of Gratian in the 
twelfth century ; jus novum, the law as contained in the 
Corpus Juris Canonici ; and jus novissimum, including 
all that has accumulated since, and more especially the 
law of the council of Trent. 



Section IV. Authority of the Canon Law. 

Though it has been already argued on general 
grounds that the Church is possessed of the power of 
making laws and of executing them, it is necessary in 
addition to produce certain formal and specific proofs. 
Our proposition may be stated as Suarez puts it : 
" There exists in the Church a certain peculiar power 
to rule and govern."^ Of this power Gerson says :^ 
" The potestas ecclesiastica is a power supernaturally 
and specially bestowed by Christ on his apostles and 
disciples and their legitimate successors to the end of 
the world, for the edification of the Church militant 
according to the laws of the Gospel in order to the 
attainment of everlasting felicity." He further observes 
that the principal Efficient cause of this power is Christ's 
supernatural bestowal of it, that the Material cause is 

* De Legibus^ iv. i. 3. 

' Tract, de Potestai. Eccles, et de origine yurisd., torn. 2. pt 2. p. 225. 
(Op. ed. Antwerp, 1706.) 
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the apostles and their successors, the Formal cause is 
the co-ordination to the laws of the Gospel, dant enim 
formam utendi, while the Final cause is the edification 
of the Church militant. 

That Christ did specifically leave such power in 
the Church appears from the following amongst other 
considerations. He said to his apostles, ** He that 
heareth you heareth me, and he that despiseth you 
despiseth me."^ In saying this he referred not merely 
to doctrine, but to precepts of conduct also. So S. 
Cyprian clearly takes it, arguing therefrom the govern- 
mental power of bishops.^ The commission to S. Peter 
first — first, that is, in time, not first by way of supre- 
macy — and then subsequently to the other apostles, of 
the potestas ligandi et solvendi, was also a distinct 
bestowal of legislative and judicial power. We must 
be careful to distinguish both this and the promise of 
the keys to S. Peter (the effect of the latter being pro- 
bably exhausted on the day of Pentecost, or if not, 
then at all events at the conversion of Cornelius) from 
the other power conveyed in the words, " Whosoever 
sins ye remit they are remitted, whosoever sins ye 
retain they are retained." These two commissions are 
often confused together, but they must clearly be kept 
distinct, the one concerning the potestas ligandi et 
solvendi relating to the external court, and the other to 
the court of conscience, while the promise concerning 
the keys relates to neither. Again, the possession of 
this power follows from the nature of Christ's rule as 
indicated in prophecy. Very beautiful is the way in 
which Rupert of Deutz points this out in explaining 
the deliverance of Jonah and his mission to Nineveh, 

1 S. Luke X. 1 6. « Ad Pupian. ep. 68. 
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of the resurrection and mission of Christ.^ " Arise and 
go unto Nineveh . . . and he entered one day's journey 
into Nineveh." " So," says the great commentator, 
"did the Father speak unto Christ in the sepulchre; 
and so in the words of the Psalm ^ Christ replies, ' I will 
give thanks unto thee, O Lord, I will sing praise unto 
thee among the nations." " Not in his own person," 
says Rupert, " did he go unto the nations, but in their 
persons to whom he said, * Go, teach all nations, 
baptising them [the regal act of adoption into the 
kingdom, or spiritual naturalisation] ; and lo, I am 
with you alway.' " And this of Rupert applies also to 
the prophecy of the second Psalm, " Thou art my son, 
this day have I begotten thee [that is, as S. Paul ex- 
plains it,* by the resurrection] : desire of me, and 1 will 
give thee the heathen for thine inheritance, and the 
utmost parts of the earth for thy possession." It is 
after the resurrection that there comes the commission, 
" Go ye into all the world." And the perpetuity of 
this visible reign of Christ on earth is clearly spoken 
of at the Annunciation : " The Lord God shall give 
unto him the throne of his father David, and of his 
kingdom there shall be no end."* These words seem 
clearly to demand the establishment of a delegated 
power to carry on the work of the kingdom after the 
withdrawal of his own visible personal presence. 

But the most certain way of regarding the matter 
is to look at it historically — to see the potestas in use. 
The force of the form of the decree at Jerusalem can- 
not fairly be evaded. "It seemed good to the Holy 
Ghost and to us to lay upon you no greater burden 

' In Jonam^ il. c. 3, p. 905 (ed. Cologne, 1601}. 
* Psalm cviiL ' Acts xiii* 33. ^ S. Luke i. 32, 33. 
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than these necessary things."^ Here four points have 
to be noted. First, the claim and the exercise of a 
power to impose an obligation on the consciences of 
those whom they were addressing, i.e. in fact the whole 
Church. Secondly, that this power was of divine origin, 
and was then and there being exercised in co-operation 
with the Holy Spirit, who in his graciously exercised 
office of Paraclete is the personal efficient cause of the 
potestas gubernandi as delegated by Christ to his 
Church. All valid acts of order and of jurisdiction 
performed in the Church are in fact acts of the tem- 
poral mission of the Holy Ghost though they are 
ministerially performed. Thirdly, when we take into 
consideration the occasion and the context, the claim 
includes also the exercise of a dispensing power, inas- 
much as in effect the decree pronounced the ceremonial 
law of Moses to be no longer binding. It is very 
important to notice this. The decree does distinctly 
set aside a law that had divine authority,^ or rather 
pronounces and judicially decides that it is not binding. 
The effect of this on canonical principles, as we shall 
see in treating of the abrogation of canon law, is pre- 
cisely the same as the categorical assertion of the 
possession of divine authority ministerially exercised, 
in other words, of authority to bind the conscience, 
inasmuch as the potestas solvendi is correlative and 
co-ordinate with the potestas ligandi. And fourthly, 
three out of the matters which are described as neces- 
sary things, or rather as things necessarily imposed 
(ttX^i/ twi/ eirdva^Ke^ toiJtcdi/), are not such as arise either 
out of the immutable or the divine positive law. They 
are things indifferent in themselves, and are imposed 

* Acts XV, 28. * ue. ministerially and mediately. 
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by the apostles on good and sufficient grounds. Hence 
the command is strictly and distinctly human positive 
law {jus humanum positivum), which, as we have 
already seen, is the species that the canon law is. 
Here, then, analysis shews us a true and perfect exer- 
cise of what we now understand by the jus canonicum. 
The fact, too, that abstinence from the fourth matter 
iropveia is of obligation ex jure naturali serves all the 
more clearly to demonstrate the view which the council 
took as to the binding validity of their law in respect 
to the other three. 

The decrees so pronounced we find to have been 
duly promulgated and solemnly enforced. SS. Paul 
and Silas go through different places and deliver to the 
local Christians *'the decrees for to keep that were 
ordained of the apostles and elders which were at 
Jerusalem."^ Clearly to S. Paul's mind the jus canoni- 
cum was a reality. Nor does this appear with any 
want of precision in his epistles. Thus to the Corinthian 
Church he speaks of the " authority which the Lord 
hath given us for edification and not for your destruc- 
tion."^ Then again in his earlier epistle to the same 
Church he used the expression : " Shall I come unto 
you with a rod ? "* But the rod as S. Augustine* puts 
it is both the virga directionis and the virga ferrea^ 
that is, the legislative and executive power. His 
direction to S. Timothy, " Against an elder receive not 
an accusation except at the mouth of two or three wit- 
nesses,"^ equally implies a formal judicial authority, 
existing in the Church, of which S. Timothy was one of 

» Acts xvi. 4. 22 Cor. x. 8 ; cf, xiii. 10. 

• I Cor. iv. 21. * On Pss. ii. and xlv. 

• I Tim. V. 19. 
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the chief administrators. Lastly, his words at Miletus 
to the Ephesian elders, " The Holy Ghost hath made 
you overseers to feed the Church,*'^ implies at least 
something of judicial power and government in the 
nature of a hierarchy, as distinguished from the notion 
of a mere discipline of good order resting only on the 
sanction of mutual consent. 

And when we turn to the earliest ecclesiastical 
writings we find no lack of evidence of the recognition 
of this power as a living reality. Thus the well-known 
sayings of S. Ignatius of Antioch are distinctly to the 
point : " Be ye subject to the bishop as to the Lord. . . 
It is therefore necessary whatsoever things we do, to 
do nothing without the bishop. And be ye subject 
also to the presbytery as to the apostles of Jesus 
Christ." ^ Or again : " Your bishop presides in the 
place of God and your presbyters in the place of the 
apostles " ;^ and in this connexion he speaks of the 
perpetuity of the kingdom of Christ. It seems im- 
possible legitimately to contend that the meaning of 
these passages, and they do not stand alone in the 
Ignatian writings, is to be limited to questions of 
teaching or simple pastoral duties. They clearly make 
of the bishop, as associated with his sacred council the 
presbytery, something more than a president. The 
words employed are capable of course of a wide inclu- 
sion ; but, taking them at the lowest, they do put 
forward the idea of an organised, regulated society 
subordinated to the regimen legislative and judicial. 
Fairly considered, the words imply nothing less than 
this. Such power, too, is expressly represented as 

* Acts XX. 28. ' Ep, ad TrulL c. 2. 

■ Ad Magn, c. 6. 
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delegated by Christ. Of course we cannot expect to 
find the system as yet fully developed. The kingdom 
was still in its infancy. Neither liturgies, or creeds, or 
corpus juris could as yet take their mature shape, but 
all existed in such simpler form as the simpler needs of 
the age required. 

Origen deduces the powers of the Church from the 
fact of our Lord s obedience to his blessed Mother and 
to S. Joseph.^ He is the pattern to his Church, con- 
sidered as the aggregate of individuals (a different idea 
entirely to that of the Church as his mystical body), as 
well as to each individual member. He submitted 
himself to authority exercised by human instruments. 
Hence the Church must do so. Now the Church con- 
sidered qua Church cannot be submitted to secular 
authority ; for the civil law is concerned about things 
temporal and not about things eternal, about things 
earthly and not about things . spiritual. Therefore, if 
the Church is, in this matter of subjection, to imitate her 
Lord's example, it must be by submission to some 
special law, and that is none other than the law which 
comes from the Father, as principal efficient cause in 
virtue of the charter, " As my Father hath sent me, 
even so send I you." Clearly in the mind of Origen 
the Church, here meaning the Church in her corporate 
capacity as the mystical body of Christ, is possessed of 
full power of government, that is legislative and judicial. 

S. Epiphanius^ says that the throne and regale solium 
of David are the sacerdotium of the Church. The 
royal dignity, he says, is transfused into the Church by 
Christ, and is to be perpetual as the throne of David 
was. The Church has the plenitude of kingly and 

» Horn, 20 on S. Luke. ' Adv. Hares, 29 (118). 
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priestly dignity. And in another place,^ referring to 
Numbers xxi., he says, " Ecclesia est via Regia." 

S. Leo the Great insists on the maxim, ** In domo 
Dei {s€. Ecclesia) nihil inordinatum est." 2 And he 
affirms the perpetuity of government in the Church : 
" Manet ergo dispositio veritatis." The power of 
government once received is not relinquished. Daily 
the voice speaks, and the firmness of the rock remains.^ 
In another epistle* he refers to the inviolability of the 
Nicene canons, arguing therefrom the power, and the 
firm basis of the power, of the Church. 

S. Bernard is very urgent as to those who are 
responsible recognising the necessity of seeing that the 
canon law of the Church is strictly and carefully 
obeyed.^ 

That the power given to the Church is a real legis- 
lative power appears by many of the foregoing con- 
siderations. As additional proofs may be adduced the 
following. First, the fact of continuous claim to, and 
use of, such power. The Apostolical Constitutions, 
however late a date we may fairly assign to them, do 
undoubtedly exhibit to us the exercise of this power in 
such a manner as to force on us the conclusion that, 
at least from sub-apostolic times, its existence was 
a well-recognised attribute of the Church. For what 
is shewn to us in the Apostolic Constitutions is a mass 
of legislative enactments, albeit unsystematised, on a 
considerable variety of matters relating both to morals, 
worship, and discipline. To use Bunsen s words, " As 
soon as we expunge some interpolations of the third 

1 Adv. Hceres. 59 (504). 2 Ep. 85 {S7). 

" Serm. 3. * Ep. 79. c. 2 (ed. Ballerini). 

■ De Considerat. in. 5. 
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and fourth centuries which are easily discernible, we 
find ourselves unmistakeably (on reading the Constitu- 
tions) in the midst of the life of the Church of the 
second and third centuries." ^ If so, then the life of the 
Church at that epoch was one of considerable action 
in the region of law. This is not the place for entering 
on a discussion of the antiquity of the apostolic canons, 
but the very moderate opinion of Von Drey ,2 that 
several are in reality very ancient and may be assigned 
to apostolic times though arranged at a later period, is 
quite enough for the purpose of our argument. Still 
more so are the results of the investigation of Hefele, 
especially in regard to transactions at the synod of 
Ephesus, 431, and that of Constantinople, 394, all 
pointing to the fact that though there was no codex 
canonum in the 'earliest ages, yet that long before the 
epoch of authentically recorded councils there did exist 
more than mere unwritten traditions and simple usages ; 
that there was, in fact, already and from the first an 
established exercise of the legislative and judicial 
power. 

The fact also that early councils and local synods 
made laws of a positive character binding on laity as 
well as clergy, and that there is nothing to lead us to 
suppose there was any novelty in their action, still 
further supports us. Nor is it without significance to 
find S. Chrysostom arguing on the Jerusalem decrees 
much as a modern canonist would ; " That expression," 
he says,^ " * To the Holy Ghost ' is employed lest we 

* Christianity and Mankind^ voL ii. p. 405. 

* Neue Untersuchungen iiber die Constitutionen u, Canones der 
Apostel. quoted by Hefele, Conciliensgesch. I. Appendix. 

* Horn. 33 on the Acts. 



38 OBLIGATION. 

should imagine this to be only of human authority. 
Consider how short that epistle is. It contains nothing 
redundant, it has neither elaboration nor syllogism ; it 
consists simply of precept {eirhwyiuijy for it is a law of 

the Spirit {Trveviiaro^ yctp ^v vofwdeaia)," 



Section V. Obligation of the Canon Law. 

The proposition that the notion of law involves 
that of being binding in conscience, and that .therefore, 
a canonist would add, the canon law must in common 
with all law impose this obligation, though no doubt a 
proposition of very general acceptance has not by any 
means passed unchallenged. The most thoughtful, in 
fact, of those who have denied that canon law can bind 
the conscience have found themselves only able to do 
so by consistently denying that any human positive law 
can so bind. Calvin is at once the clearest and most 
moderate assertor of this notion, while at the same time 
he is thoroughly uncompromising on the point. Luther 
likewise denied that the canon law could bind in con- 
science. Inferior as he almost always is to Calvin in 
any matter of close reasoning, dealing rather in violent 
denunciation than in careful argument, he is less worthy 
than usual, in comparison with Calvin, of attention to 
his statements in this matter. Calvin,^ then, while 
admitting that if human law does bind in conscience 
then the canon law does, proceeds to deny that any 
such human positive law does bind : "Nunc ad humanas 

* Instit, IV. lo. 4. 



CALVIN ON CONSCIENCE. 39 

leges redeamus. Si in hunc finem latae sunt ut reli- 
gionem nobis injiciant quasi per se necessaria sit earum 
observatio dicimus conscientiae imponi quod fas non 
est. Neque enim cum hominibus sed cum uno Deo 
negotium est conscientia nostra."^ This is in reference 
to his reply to the difficulty that S. Pauls words 
suggest, "Wherefore ye must needs be subject not 
only for wrath, but also for conscience sake."^ He 
endeavours to evade the force of this by defining 
conscience, though it is exceedingly difficult to see 
how he hopes to succeed. He does not say so, but the 
only way of making his argument serve his purpose is 
by assuming that he considers S. Paul to be using the 
term conscience in some different and less exact sense 
than that which he assigns to it. His definition of 
conscience is this : " When a man has a sense of divine 
judgment as though joined to him as a witness, which 
does not permit him to hide his sins from himself so as 
to be undisturbed at the thought of being brought as 
an accused person before the divine tribunal, that sense 
is called conscience. It is therefore a something stand- 
ing as it were between God and the man because it 
will not suffer him to suppress that which he knows 
against himself."* This definition makes conscience to 
be a sort of tertium quid. It is a definition which 
S. Thomas Aquinas, for instance, would by no means 
subscribe to.* Calvin's argument, then, is that con- 
science being thus a something between God and man, 
it cannot be bound by human law because that can 
only bind the man himself. And so he concludes : 
" Notatum dignum est leges humanas sive a magistratu 

* lb. 5. ' Rom. xiii. 5. » Instit I v. 10. 3. 

* Conscientia proprie loquendo non est poientia sed actus ^ i. 79. 13. 



40 OBLIGATION. 

sive ab ecclesia ferantur tametsi tamen observatu neces- 
sariae (de probis et justis loquor) idee tamen non ligare 
per se conscientiam."^ 

To all this it may be in the first place answered, 
what, then, does S. Paul mean ? Why are we on 
the one hand to propound a perfectly arbitrary defini- 
tion of conscience, and then on the other to give 
to S. Paul's term {aweiirjGL^) some meaning, what 
we know not, other than it elsewhere carries in 
his writings ? It is more than difficult to see what 
motive (apart from expediency, which he admits), other 
than " wrath," that is, the penal consequences of dis- 
obedience, Calvin's principle could fall back upon as an 
inducement to submit to law. While it is only right to 
acquit Calvin (as we cannot acquit Luther) of antino- 
mianism, yet one can but feel that his logic seems to 
have failed him here, as nothing less than antinomianism 
is the logical result of his principle, at least such peaceful 
antinomianism, as while doing as it choses in spite of 
law, would not resist the penalty if duly convicted. 
But take S. Paul's words in their obvious sense, and 
we cannot but admit that a voice which comes to us 
from Geneva to-day is much truer in its exposition of 
the apostle's words than that of the great intellect that 
spoke there three centuries ago. Professor Godet well 
says :2 "It is obvious that the apostle had a much 
nobler idea of the State \i.e, in this connexion, of the 
authority of human positive law] than those who make 
this institution rest on utilitarian grounds. As its 
foundation he lays down a divine principle, and sees in 
it an essentially moral institution." And again, " If 

* Instil, IV. lo. 5. 
' Comtnentary on the Epistle to the Romans^ in loc. 
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the State were only armed with means of punishing, it 
would be enough to regard it with fear ; but it is the 
representative of God to assert justice among men ; 
and hence it is from a principle of conscience that sub- 
mission must be given to it." And that this obedience 
for conscience sake is due to human positive law, not 
only when expounding and making immediately applic- 
able some part of the natural law or some precept of 
the divine positive law, but also when commanding or 
forbidding, as the case may be, matters in themselves 
indifferent, is clear from the contents of the succeeding 
verse : " For, for this cause also pay ye tribute." " This 
cause," no doubt, includes, as Godet observes, the whole 
ground developed from the first verse onwards, but it 
does include, and possibly even puts in the forefront, 
conscience as the reason for — what ? Why, paying 
tribute; that is, obeying a command to do a thing in 
itself indifferent. 

But, of course, the saying that human positive law 
does bind the conscience is a very different thing from 
saying that man s authority per se can do so. For it is 
only when human positive law commands what is just 
and good, even though it may be indifferent, or rather 
to be more accurate, only when it commands that 
which is not contrary to divine or to natural law, that 
it can bind the conscience. For an unjust law is 
really not law at all.^ S. Thomas Aquinas is careful 
when affirming that law binds the conscience to draw 
this distinction : " Respondeo dicendum quod leges 
positae humanitus vel sunt justae vel injustae. Si 
quidem justae sunt habent vim obligandi in foro con- 

* So S. Augustine, De Lib, Arb, I. 5. " Nam mihi lex esse non videtur 
quae justa non fuerit." 
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scientiae a lege seterna, a qua derivantur, secundum 
illud, Proverb, viii. 15. * Per me reges regnant et 
legum conditores justa decernunt/ "^ This statement 
refers us to the foundation reason why law binds con- 
science. Obviously it is that the human legislator, be 
he civil or ecclesiastical, is only the instrumental, while 
It is God himself who is the efficient, cause of law. 
And therefore of course it is that unjust law does not 
bind because God cannot be the efficient cause of that 
which is not just. We are reminded by it also of 
another point of S. PauFs argument, " Whoso resisteth 
the power resisteth the ordinance {hiarwyriY of God":^ 
the ordinance, that is, the arrangement or constitution 
by which God has given his sanction germinally, so to 
say, or antecedently to every single positive (just) human 
law rightly enacted by a lawful human legislator, civil 
or ecclesiastical, because he has on such legislator be- 
stowed power [eJ^ovaia) emanating from himself. Hence 
the answer to Calvin is, Man binds the conscience only 
instrumentally, it is God who alone does so efficiently. 
But still for that very reason human positive law does 
bind in conscience. 

But there is one very important distinction which 
must be borne in mind, and that is the distinction of 
laws penal, moral, and mixed. The lex paenalis, the 
lex moralis, and that which stands between them, the 
lex mixta. The lex moralis is that which is most 
properly called law, it is that which specifically com- 
mands the performance, or forbids the doing, of some 
certain thing, without necessarily appointing a particular 

^ I2«. 96. 4. 

^ Cf, Gal. iii. 19, and see Dr. Lightfoot's comment thereon. 
' Rom. xiii. 2. 
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penalty. It prescribes, and contents itself with the pre- 
scription, albeit the executive authority will punish an 
infraction. Hence it is also called lex preceptiva. The 
lex paenalis, or more strictly the lex mere paenalis, is 
that which does not prescribe or forbid, but simply 
attaches a penalty to a certain act, e.g. : " Whoever 
shall import opium shall be fined one hundred pounds 
for each occasion.*' Here the act of importing opium 
is not in itself forbidden, only it is made penal. The 
law is therefore simply a lex mere paenalis. Between 
these stands the lex mixta, partly prescriptive and 
partly penal, e.g. : " All citizens are forbidden to import 
opium under a penalty of one hundred pounds for each 
offence." This distinction is of importance as regards 
the degree of obligation. It is only the lex moralis or 
lex preceptiva which binds in conscience in the fullest 
degree per se, that is, as regards its subject matter. 
" Lex moralis immediate in conscientiam obliget ad 
rem per legem propositam aut praestandam aut evitan- 
dam."^ The lex moralis binds immediately in con- 
science with regard to the performance or avoidance of 
the thing prescribed or forbidden by it. The lex mere 
paenalis does not bind in conscience per se. That is, it 
does not bind to the doing or avoidance of the thing, 
except on the hypothesis, which cannot always be 
pressed, that the legislator intended implicitly to com- 
mand or forbid. This kind of law does not always 
even bind to the fulfilment of the penalty until such 
time as the said penalty has been formally imposed by 

* Lehmkuhl, Theologia M oralis ^ I. 146. The latest treatise on Moral 
Theology ; a work of the greatest value, singularly clear and full without 
being overloaded. Though only first published in 1883 (Freiburg^ Herder) 
it has already passed through more than one edition, and has attained a 
high reputation both abroad and in England, 
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the judge.^ As to whether the remaining kind of law, 
the lex mixta, binds in conscience, opinions have 
differed. Some have held that such laws only bind 
sub paena, and not sub culpa. But the truer and more 
probable opinion is that they bind both sub paena and 
sub culpa, that is, that they bind in conscience.^ Now 
as regards the canon law, Lehmkuhl observes :^ ** In 
ecclesiastica disciplina leges mere paenales raro [else- 
where he says vix] inveniuntur, atque eas mixtas et sub 
perfeda obligatione latas esse, praesumi debet, donee 
contrarium probetur." In ecclesiastical jurisprudence 
these penal laws are seldom if ever found. This fact 
is of much importance as shewing that almost the 
entire, practically speaking the entire mass of the canon 
law is of perfect obligation, that is, that it binds the 
conscience. 

We have argued the case for the canon law on the 
wide ground of the obligation of all human positive 
law, because Calvin, who we regard as the best expo- 
nent of the opposite view, has, as we have seen, denied 
the obligation of the canon law in conscience by deny- 
ing that of all human positive law of which the canon 
law is part. But there are certain specific considera- 
tions which may be alleged for the canon law. The 
saying of our Lord, to which we have already adverted, 
** He that despiseth (6 aQer&v) you despiseth me, and he 
that despiseth me despiseth him that sent me,"* dis- 
tinctly declares the obligation. We have seen how 
S. Cyprian understands this passage of the legislative 
power of the Church. The rebellion against, the 
setting at nought of, the humanly promulgated precepts 

* Lehmkuhl, 147. '^ So Scavini, TheoL Mor. Tract ll. 223. 

8 Op, at, I. 208. * S. Luke i. 16. 
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of the apostles is here defined to be a rebellion against 
Christ ; and not only so, but lest any should cavil at 
that and say that he spoke only as the Son of Man, he 
adds that such rebellion is rebellion against God. No 
words could more formally and more fully declare the 
obligation in conscience of the jus canonicum. The 
same thing may clearly also be argued, as we have 
partly seen already, from the form and the matter of 
the Jerusalem decree. To omit other considerations, 
the point to which we have already, in discussing that 
decree, drawn particular attention, namely, that the ade- 
quation of such a precept as abstinence from iropveia with 
such a purely positive one as abstinence from eating the 
flesh of animals put to death by strangulation demon- 
strates that the apostles understood that their decree 
would be binding in conscience. For though it is true 
that the former was binding, by the lex naturalis, yet the 
fact of its being again proniulgated, together with certain 
other precepts (doubtless because the fearful degra- 
dation of the Gentile world, had caused it to be no longer 
regarded as binding), and that without any distinction 
being drawn or the slightest indication of difference 
being suggested, shews that the latter were placed, by 
the fact of their apostolic enactment, that is, by their 
becoming a part of the jus canonicum, on the same 
footing, namely, that of obligation in conscience, as 
that which the precept against vopveia was on, by its 
being part of the lex naturalis, which of course is 
admitted by everyone to be binding in conscience. 

Suarez^ relies also on the passage, i Thess. iv. 2 : 
" For ye know what commandments we gave you by 

* Ve Legilmsy IV. 17. 4, 
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the Lord Jesus/'^ otSare ycip TLva^ vapayyeXlaf; iSwKafiev vfiiv 

Si€t Tov KvpLov l7)<rov. But scvcral points must be noticed 
about this. First, the term irapayyeXia may most fairly 
be taken of a positive law, or of precepts such as 
those which the jus canonicum propounds. The word 
" charge " seems too wide. Aristotle^ employs the 
word as of a set of particular rules and precepts as 
distinguished from general principles. S. Paul himself 
elsewhere^ uses it in the same sense of a practical pre- 
cept. So that we may here take it that S. Paul is not 
speaking of a hortatory charge which he had given to 
the Thessalonians as to the observance of the divine 
law and certain parts of it, of which he proceeds to 
speak in the succeeding verses. He is rather speaking 
in this verse of positive precepts, which he simply 
alludes to and does not specify in detail, this being 
unnecessary as those to whom he was writing knew 
them well already. Next we must notice the relation 
of this second verse to the preceding, and the succeed- 
ing ones. The third verse and the following ones are 
not to be taken as dependent on the second. The yap 
of the third verse, equally with the yap of the second, 
refers back to the first verse.* The course of the argu- 

^ " For ye know what charge \marg. charges] we gave you through the 
Lord Jesus," (revised version). " Scitis enim quae precepta dederim vobis 
per Dominum Jesum" (Vulgate). 

2 Nicom, Eth, li. 2. 4. 

3 I S. Tim. i. 5. Cf, EUicott in loc. Discussing the force of irapaf^ff^fekla 
in that passage he says : " That it has, however, a further reference to 
doctrine in a preceptive form — * practical teaching' (De Wette), seems 
required by the context, and confirmed by the recurrence of the word 
in this epistle.'* 

* Of course, notwithstanding Meyer's statement to the contrary, there 
is ample authority for this usage with respect to 70/), namely, the con- 
firmation of one and the same proposition by distinct independent though 
successive arguments. See Grimm and cf, Winer. 
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ment would seem to be that the Christian's walk, his 
mode of life, in regard to which the apostle entreats 
him in the first verse to abound, is explained as being 
guided and regulated by the general principle of pleasing 
God ; and then this general principle is applied by two 
separate systems (though both of course deriving their 
ultimate sanction from the same divine source) of par- 
ticular precepts, namely, first the human positive laws 
(the iraparyyeTuai) given by S. Paul, and probably by 
Silas and Timotheus in conjunction with him as repre- 
sentatives of the authority of the whole apostolic body 
(•* we delivered ") ; and secondly, the system of divine, 
i.e. immediately divine, precepts. The two systems 
are so placed on a level that we must conclude that 
the obligation of each of them is the same. Lastly, we 
must take note of the preposition employed [Sid). At 
first sight this may seem to some to present a difficulty. 
How can it be said that the aposde delivered these 
precepts through our Lord ? Theodoret solves it by 
saying that " it is clear that the holy apostle used the 
two prepositions \sc. h in verse i, and hid in verse 2] 
without discriminating between them."^ It is not neces- 
sary to say this. For sometimes S«£ is used with reference 
to the causa principalis^ not indicating the author as 
such, but rather directing attention to the simple fact 
that he is the agent by whom the thing is bestowed, 
without determining whether it comes from him directly 
or indirectly.* So here the meaning is that the apostle 
had (in virtue of the charter of the Church) received 
authority through Christ, which we have seen is the 
very idea conveyed in the " As my Father hath sent 
me even so send I you," to impose positive precepts 

* Theodoret on i Thess. in loc, • Winer, p. 473 — ^4. 
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Upon the Thessalonians. And the parallelism between 
the two systems, that namely contained in verse 2 q,nd 
that developed in the succeeding verses, demonstrates 
that the precepts forming the first were binding in con- 
science even as the latter are, the first through the 
authority of the potestas ecclesiae, the second through 
that of the natural law. 

That the Church herself has thus consistently under- 
stood the potestas delegated to her appears from her 
practice. Thus the Church prohibits, under pain of 
excommunication, many things so indifferent in them- 
selves that if not prohibited they would not be wrong, 
and so does binds the conscience under mortal sin ; 
and that not only in respect to the circumstances of 
the action, but in respect also to its substance : ** Non 
solum quoad circumstantiam aliquam, sed etiam quoad 
substantiam. " ^ Further, in respect to many things which 
quoad substantiam are binding ex jure divino she 
can and does make many circumstances, as for instance 
regarding time or place, binding sub mortally that is 
binding in conscience. Take for instance the precept 
of Easter Communion. This quoad substantiam is 
binding ex jure divino. For it is Christ himself who 
gave the precept of reception of Holy Communion, he 
made it necessary to salvation ex necessitate praecepti. 
But he ordained nothing concerning frequency of re- 
ception, one single reception in the course of one's life 
would satisfy his precept quoad substantiam, still less 
did he command any special time or times for com- 
munion. But the Church has, under pain of mortal 
sin, made the precept binding quoad circumstantiam, 
namely, the definite temporal circumstance of commu- 

* Suarez, De Legibus^ iv. 17. 4. 
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nicating at Easter. And from this, namely, that the 
Church can so regulate the time and mode of fulfilling 
a divine precept, that the omission to fulfil it at that 
time and in that way constitutes a mortal sin — from this 
it follows that the Church can prescribe as binding in 
conscience '*any good thing though not otherwise 
necessary, if there is some extrinsic necessity or utility 
to support such law, and also if other conditions requisite 
to constitute just law concur."^ 

But in order that positive law so enacted may be 
binding on the conscience, the canonists lay down two 
conditions.* First, the law must be just and rational. 
Secondly, the law must be duly promulgated. It is 
not necessary to add more as to the first than has been 
said already, except that S. Thomas^ enumerates the 
following as constituting unjust law : when the law 
either ex prescriptis or ex fine commands what is in- 
jurious to the good of man, or when the legislator 
exceeds his powers, as for instance, if a diocesan or 
provincial synod contravened the ruling of a general 
council, or when the law is faulty in form, and so while 
prescribing in the abstract for the common good yet 
distributes the burden unequally. Obviously also a 
law is unjust when it is contrary to any point of the 
divine law, or if it enacts anything opposed to the 
honour due to God or to his worship. A few words 
must be said about the second condition, namely, pro- 
mulgation. As the gloss in the Corpus Juris says :* 
" Leges instituuntur cum promulgantur ; firmantur cum 
moribus utentium approbantur. Sicut enim moribus 
utentium in contrarium nonnuUae leges hodie abrogatae 

^ Suarez, ubi sup, ' Cabbasutius, De Jure Canonic, i. 4. 

* \z^. 96. 4. ^ c. in istis, dist 4, § leges. 

4 
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sunt, ita moribus utentium ipsae leges confirmantur." 
We shall have something to say presently on this ques- 
tion of abrogation by desuetude. 

" It is certain," says Schmalzgrueber,^ " that law 
cannot bind unless it is promulgated or made public." 
Promulgation must be such as is sufficient to bring the 
law within the knowledge of all whom it is intended to 
bind. For clearly law is for the regulation of the 
actions not of one or two persons, but of the com- 
munity. Therefore it must be so published as to be 
made known to all. There are two ways in which such 
promulgation may be made, either in the public court 
of the legislator, or by proclamation throughout every 
part of the community. The latter undoubtedly, not- 
withstanding certain arguments that may be advanced 
to the contrary, is the kind of promulgation that is 
required. This indeed is clear from the gloss just 
quoted. The chief support for the former idea is found 
in the comment of Panormitanus^ on the Decretal of 
Innocent III. (c. i. tit. de Postulatione Prcelatorum) \ 
"Nee sit necessarium cum constitutio solemniter editur 

* yus Can, Univ.y P. i. tit. 2. 4, So also S. Thomas Aquinas I2«. 
90. 4. Respondeo dicendum quod lex imponitur aliis per modum regulae 
et mensuras. Regula autem et mensura imponitur per hoc quod applicatur 
his quae regulantur et mensurantur. Unde ad hoc quod lex virtutem 
obligandi obtineat, quod est proprium legis, oportet quod applicetur hom- 
inibus qui secundum eam regulari debent. Talis autem applicatio fit per 
hoc quod in notitiam eorum deducitur ex ipsa promulgatione. Unde pro- 
mulgatio ipsa necessaria est ad hoc quod lex habeat suam virtutem." 
And so Durand de Maillane {Diet, du Droit Canon, s.v. Publicatio) says, 
" Les thdologiens pensent commundment que la promulgation des lois est 
de leur essence," 

2 That is Nicolas de Tudeschi (died 1445). He was the author of one 
of the most celebrated commentaries on the Decretals, a Sicilian by birth, 
was first Abbot of a Benedictine Monastery in Sicily, and afterwards 
Archbishop of Palermo. He is cited either as " Abbas " or as " Panor- 
mitanus/' from the two offices he held. 
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aut publice promulgatur ipsius notitiam singulorum 
auribus per speciale mandatum vel Htteras inculcare ; 
sed id solum sufficit ut ad ejus observantiam teneatur 
qui noverit earn solemniter editam aut publice promul- 
gatam." Panormitanus argues that the words, " solem- 
nitur editur" refer to one thing, namely, the solemn 
sanctioning of the decree in council or in court by the 
legislator, and that the words ** publice promulgatur" 
refer to another thing, namely, the publicly making 
known by herald's proclamation or otherwise to all and 
singular in all places throughout the community. But 
Suarez^ replies to him that there are not two processes 
referred to — there are two alternatives, but that aut is 
put for seu, and so the decretal speaks of one and the 
same process by two different but equivalent phrases. 
And this is the common opinion. For Suarez adds, 
" Nothing can be more solemn than the way in which 
a general council in its final session gives its sanction 
to the decrees and canons it has framed, and yet they 
are not binding until, after the council, they have been 
promulgated." Thus, although a canon may have been 
made in a provincial or in a national synod, and in pre- 
sence of all the bishops, and may even have been 
printed* by their authority, yet it is not binding either 
on clergy or laity without subsequently in some formal 
public way being put before the whole community, and 
this is called promulgation. Practically the decrees of 
a general council must be sent to all metropolitans, and 
by them be solemnly promulgated in and to each pro- 
vincial synod. These decrees and the canons and de- 
crees of provincial synods must be likewise solemnly 
promulgated by each bishop in his own diocesan synod, 

* De Legibus^ in. i6. 2. * So Suarez, uH sup. 
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and that indeed is one chief reason for summoning the 
diocesan synod/ Promulgation in diocesan synod is 
held to be sufficient in the case of canons affecting only 
the clergy. But in the case of those which affect the 
laity they must also be published in the various churches 
of the diocese either verbally from the altar or by 
written notice on the church door.^ Of course we are 
only speaking here of new canons and those canons of 
discipline. For a canon touching matters of faith needs 
no promulgation, inasmuch as it only declares the faith, 
and so "non introducit jus novum, sed ipsum declarat"' 
Thus it is that, as De Marca points out, the decrees of the 
council of Trent touching faith were at once received 
in France, but not so those concerning discipline. He 
cites also the case of the decrees of Basle. " Quod eo 
sensu accipiendum est ut eorum Decretorum vigor non 
ab eo tempore quo Basileae edita fuerant sed a die 
promulgatse pragma ticse sanctionis obtinerit."* 

The history of the decree "Tametsi" of the Council 
of Trent^ illustrates the effect of promulgation. This 
decree enacts that all clandestine marriages of Christians 
shall be null and void. It further enacts that all mar- 
riages are clandestine which are not celebrated in facie 
ecclesiae, that is, in the presence of the parish priest of 
one of the parties. It will be observed that this law 
is strictly a human positive law. But it was not pro- 
mulgated in all countries. It was not promulgated, for 
instance, and has not yet been promulgated in Norway, 
Sweden, or Denmark, nor in some parts of Germany. 
It was not promulgated in the Low Countries until 

* See Gavanti, Praxis Exact. Syn, DicBc,, p. 235. 

* Durand de Maillane, Diet, du Droit Canon, s.v. Publicatio. 

' lb, * De Concord^ II. 17, 6. « Sess. XXiv. c. I. 
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1741. It was not received in France until after the 
Concordat. The effect of this is that while civil mar- 
riage in those countries where the decree has not been 
promulgated is still valid though irregular, since con- 
sensus fit matrimonium, in those countries where it is 
promulgated civil marriage is null and void. The non- 
promulgation of the decree in the countries mentioned 
(with the exception of France) was deliberate in order 
to avoid grave inconveniences which would have other- 
wise been produced.^ 

One of the sharpest controversies between the old 
Gallican school and their ultramontanist opponents 
was indeed on this question of promulgation. As De 
Marca* says, John de Andrea^ and most of the Italian 
canonists maintain that promulgation at Rome is suffi- 
cient; "but Panormitanus and almost all the French, 
German, and Spanish canonists who have treated the 
question as well indeed as Cajetan, himself a cardinal, 
have maintained by the most certainly valid arguments 
that publication of lex ecclesiastica must necessarily be 
made throughout every province." 

As a practical example of promulgation we may 
cite the provisions contained in the bull of confirmation 
of the Council of Trent by Paul IV., dated January 26, 
1564, which is usually appended to all editions of the 
canons and decrees of that council. Careful injunctions 

* The Roman Court held that up to 1827 the decree was not promul- 
gated in some parts of Ireland, while it was in others. See Dr. Moriart/s 
evidence in the Report of the Royal Commission on the Marriage Laws 
(1868). The Roman Court holds that the decree is not now promulgated 
in Great Britain. Of course an English canonist agrees with them in this, 
and holds also that it is not validly promulgated in Ireland. 

• De Concord, 11. 15. 2. 

■ A celebrated canonist of Bologna, one of the glossators of the Corpus 
Juris, died 1348. 
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are given in it as to the promulgation of the decrees of 
the council, though everything had been already, both 
in the council itself and in the papal consistories 
following the conclusion of the council, confirmed, 
sanctioned, and ratified in the most complete formal 
and solemn manner. Still, public promulgation was 
required to give them validity. And so the bull directs 
as follows : " And that these things may come to the 
knowledge of all men, and that no one may use the 
excuse of ignorance, we will and ordain that in the 
Vatican Basilica of the Prince of the Apostles, and in 
the Lateran Church, at the time when the people are 
wont to assemble there to be present at the solemnisa- 
tion of masses this letter be publicly read; and that 
after having been read it be affixed to the doors of 
those churches, and also the gates of the Apostolic 
Chancery, and to the usual place in the Campo di 
Fiore. . . . And ... it shall be committed to the press 
in our good city so that it may the more conveniently 
be made known throughout the provinces and kingdoms 
of the Christian name." 

Approbation is a further requisite, or rather it is a 
sort of corollary, to promulgation. As Cabbasutius^ 
says, approbation of course does not mean that in any 
sense authority is derived from the people. Authority 
is from above, and not from below. And therefore 
when it is said in the Corpus Juris, in the passage we 
have already quoted, " firmantur autem cum moribus 
utentium comprobantur," approbation must be under- 
stood in a limited sense. Law, all law, and more 
especially the jus canonicum, is for edification and not 
for destruction, and hence it must be presumed that 

* De Jur, Can, I. 4. 
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the legislator never meant his law to turn to his people's 
harm. Consequently, if in the use of the law harm 
arises as the result of the law's action, it must be taken 
that this being ex hypothesi contrary to the intention 
of the legislator, that if he could have foreseen it he 
would not have enacted the law, and therefore the law 
must be held to be void, as being proved contrary to 
the mind of the enacting authority. De Marca takes 
the same line. Of course it is necessary most carefully 
to distinguish between rebellious opposition and genuine 
want of approbation, that is, when to wise and good 
men it generally appears that the " usus legis parum 
commodus est." 



Section VI. Characteristics of the Canon Law. 

Certain characteristics of the canon law require to 
be briefly dwelt upon. The potestas ecclesise, which is 
the foundation of the canon law, is supernatural and 
spiritual. Hence the canon law itself is supernatural 
and spiritual in its sanctions and in its origin. It is so 
in this sense. The potestas is not a character, nor is 
it a quality or an entity infused into or implanted in 
men. For it is not given, as such an entity or character 
must be, by any consecration. It is given by election. 
Election in this regard is active and immediate tradi- 
tion. Election, of course, either implies the action of 
the will of man acting as the minister of God ; or else 
it may be represented as the immediate act of God, 
acting so to say on the presentation of man. Hence 
this potestas is not supernatural as an entity, but it is 
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SO in regard to its end and its means, ex fine et mediis.^ 
Its end is eternal felicity, and therefore present sanctity. 
Hence, as the end is supernatural and spiritual, so must 
the power itself be. And the means that it employs 
are also spiritual in accordance with our Lord's dictum, 
" My kingdom is not of this world." For in so far as 
the power is directive, it is towards acts in their nature 
spiritual, and in so far as it is coercive the penalties it 
makes use of are spiritual also. Hence both ex fine 
and ex mediis, it is spiritual and supernatural. In 
regard to what has just been said about the tradition 
of jurisdiction by election, it must of course be under- 
stood that order is presupposed. But though, except 
in certain limited ways and forms, there cannot be 
jurisdiction without order, yet the two are distinct ; the 
potestas ordinis is one thing, and the potestas jurisdic- 
tionis is another. The potestas jurisdictionis is required 
for the due exercise of the potestas ordinis, and pre- 
supposes it. Indeed jurisdiction may be said to be in 
order as a potentia ; but as a potestas the tradition of 
it is by election, by which the potentia becomes potestas 
by being directed towards certain subjects. 

It is not, however, only in its executive aspect that 
this power is supernatural ; it is so too in its legislative 
aspect. And in this it is superior to the civil law. That, 
of course, does not mean that the canon law over-rides 
the civil law. The spheres of these two are quite dis- 
tinct, as Nicholas I. well laid down in his epistle to the 
emperor Michael.^ But the canon law is superior to 
the civil in kind. Thus the end of the civil law is 
wholly contained in the natural order, whereas the end 
of the canon law is supernatural ; the one is material, 

* Suarez, De LegibuSy iv. 2. ' cap, cum ad verum. dist, 96. 
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the Other spiritual ; the former is but temporal, the 
latter is eternal. This is true even though there are 
some things in the canon law which are temporal in 
their nature, such as matters concerning causes and 
contracts. In such matters, as well as in those directly 
concerning the sacraments and questions of faith and 
worship, the end is the same, namely, the salus animarum 
and the immediate honour of Almighty God. And in 
l^^slating on them the canonical precept was always 
made to be subordinate to and explicative of some higher 
evangelical principle. An instance of this occurs in 
the Decretals^ concerning the trial of prelates and 
clergy. " Debeat prelatus procedere ad inquirendum 
et puniendum subditorum excessus ex auctoritatibus 
Novi et Veteris Testamenti coUigitur evidentur, ex 
quibus super hoc processerunt postea canonicse sanc- 
tiones." And besides, this power being of the higher 
order it embraces the lower, and utilizes it so far forth 
as it may employ matters belonging to it for its own 
ends, the higher ends.^ Again, though canonical legis- 
lative power is sometimes concerned about these mixed 
matters, yet that power necessarily is one. Clearly in 
its nature it is a unity. But admittedly it is concerned 
about sacraments and divine things. As for instance 
in prescribing the conditions as to time and place or 
other circumstances under which the sacraments are to 
be administered or received. But these are divine 
things. The legislative power is as regards them con- 
cerned about supernatural things as its end, and there- 

^ Lib. V. tit. I. de tucus. c. qualiliter et quando i. 

' " Et ita potest etiam de rebus, seu materiis inferioris ordinis leges 
ferre, semper tamen sub ratione superiori et supernaturali." — (Suarez, De 
LegibuSy iv. 8. 4.) Much of the above argument and some of what imme- 
diately follows is derived from Suarez. 
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fore must be supernatural, because only a power that is 
spiritual and supernatural can legislate about that which 
is in itself spiritual and supernatural. The less cannot 
contain the greater. Hence, even when concerned 
about matters temporal,^ it is still a supernatural power, 
otherwise its unity would be destroyed, which is im- 
possible. The old formula of citation in the ecclesias- 
tical courts, '^ pro salute animcel' is a further instance • 
of this principle. The formula was employed what- 
ever the immediate subject matter of the suit might be, 
as indicating that the court Christian only dealt with it 
as referring to a spiritual and supernatural end. 

Another way in which the superiority of the canon 
law is manifest is as regards its origin or efficient cause. 
God indeed is the efficient cause both of civil and of 
canon law, but he is so of the former as the author of 
nature, while it is as author and governor of the 
supernatural order that he causates the latter. God is 
the same God in both orders, but the supernatural is a 
higher manifestation of his wisdom, his love, and his 
power than the order of nature is, and therefore what 
is derived from him, as the canon law is, as efficient 
cause in the former order is superior to what is derived 
from him as efficient cause in the latter order. More- 
over, the potestas, which is the foundation of the canon 
law, was conferred by God, that is, by "God manifest in 
the flesh" — as the God-Man — directly and immediately, 
whereas the potestas on which the civil law reposes is 
only conferred mediately and indirectly, as and by 
mode of a principle abiding in that nature of which he 
is the author. 

^ That is, of course, legitimately employed for purposes directly con- 
nected with or subsidiary to spiritual ends as before said. 
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Further, the canon law is superior ex parte sub- 
jecti, that is as regards the persons in whom its 
authority resides and by whom it is exercised. For 
immediately it resides in Christ as head, and then in 
those immediately chosen by himself and in their law- 
ful successors. The designation of the depositaries of 
canonical authority thus indicated is manifestly superior 
to that of the depositaries of civil authority, whatever 
view we may take of the origin and nature of the 
State.^ And when we consider the limitations imposed 
as to capacity to be depositaries of authority the excel- 
lence of the canon law still further appears. For first, 
no one who has not received the character of baptism 
is capable of receiving or exercising any kind of eccle- 
siastical authority. Secondly, while women can exercise . 
civil, they are incapable of exercising ecclesiastical au- 
thority. Hence the latter must be superior to the 
former, inasmuch as the man is superior to the woman ; 
he is higher than the woman in the order of nature, and 
in the supernatural order also, in so far as he is capable 
of receiving the potestas ordinis while a woman is 
incapable. And this is why a woman cannot receive 
the potestas jurisdictionis. For " one who is incapable 
of the potestas ordinis is also incapable of the potestas 
jurisdictionis, inasmuch as by the divine institution of 
the Churchy government in spirituals must be ordinarily, 
ordinario jure,* exercised by priests and clerics."^ And 
thirdly, while the civil authority may be reposed in the 

* Besides, the former mode of designation is matter of revelation, and 
therefore certain ; the latter is matter only of human opinion. This is not 
intended to mean that there is not a true and a false in political science. 

' Ordinario jure, Le, apart from ultramontane pretensions and papal 
privilege based on papal usurpation. 

■ Suarez, De Legibus^ iv. 8. 6. 
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laity, the ecclesiastical can only, as we have just seen, 
be exercised by the clergy. 

Following Reiffenstuel,^ we might sum up what 
precedes by saying that the jus canonicum is related to 
the jus civile as soul to body. For the latter promotes 
the common good in accordance with what is fitting for 
human society, living after a civil and temporal manner, 
and this it does by the methods of legal righteousness 
and civil amity. But the former promotes the common 
good according to what is fitting for human society, 
living not merely civilly but Christianly, and this it 
does by means of Christian righteousness and that 
heavenly amity which is called Charity. 

The question has been mooted whether theology, 
that is dogmatic theology properly so called, is superior 
to canon law as a science. It must be held that it is 
so. For the objectum theologiae is God himself, while 
the objectum attributionis scientise juris canonici is man 
considered as a subject for direction not only towards 
the bonum commune as end, but towards God. " For," 
says Reiffenstuel,^ "all that is contained in the canon 
law is ordained for the purpose of guiding men to God 
as their ultimate end, and in seeking after their eternal 
salvation ; and therefore man considered as capable of 
such guidance is the predicable subject of the canon 
law." Or as the matter is put in the Corpus Juris :* 
'" The canon law has respect not only to the common 
good, but to the good of souls. For the subjectum 
scientise juris canonici is man considered as capable of 
guidance not only in bonum commune, but in Deum." 

* yus Canonic, Univ, Prooem. ni. 42. 

» Ubi sup, 43. 

3 Sext, Decretal^ in Reg. Jur. ll., gloss, in z/., pro expeditione. 
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But as to whether a theologian or a canonist is most 
worthy of ecclesiastical preferment, that is, of course, as 
to which of the two is practically most useful to the 
Church in the cure of souls, opinions have somewhat 
differed. Thus Reiffenstuel says that no doubt ordin- 
arily, that is in a perfectly normal condition of the 
Church, in a place where all were her faithful and 
obedient children, a theologian should be preferred. 
But if it were a place where heretics abounded, or the 
time were one when schism and ecclesiastical disorder 
were rife, then a canonist should be preferred. On the 
other hand, S. John Capristan holds that in all cases a 
pure canonist is to be preferred to a pure theologian, 
for the former knows more than the latter, and is prac- 
tically the most useful as an ecclesiastic. The canonist 
must at least know completely the De Summa Trinitate 
and the De Fide Catholica and the De Sacramentis as 
well as the De Hereticis, and so combining with this 
his special knowledge of discipline and of the laws and 
usages of the Church, is prepared to deal with all 
cases, and so more duly and rightly to govern his cure 
than the pure theologian would be, who as such is 
ignorant of matters of discipline. " Canonista est 
mixtus et mixtum est preferendum."^ 

' Cited by Hostiensis in cap. I. de consanguin, et affinit. S. John 
Capristan, bom 1385, was a doctor of canon law at Perugia. He after- 
wards became a Franciscan, and was specially distinguished for his 
intensely penitential spirit and his success in preaching and in the con- 
version of sinners. His opinion as quoted above is therefore all the more 
remarkable. 

Hostiensis, that is, Henry, Cardinal Bishop of Ostia (died 1281), by 
command of Alexander IV. wrote a conmientary on the Decretals, which 
is as much and widely deferred to as that of Panormitanus. He also 
wrote a summary of the canon law. 
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Section VII. The Subject Matter of the Canon 

Law. 

The subject matter of the canon law has been 
already described in general terms in speaking of its 
definition. A more particular description may be most 
easily given by a short summary of what would be the 
leading points of the contents of any Institutes of the 
jus canonicum privatum. The subject matter is divided 
into three principal heads — the law of Persons, the law 
of Things, and the law of Actions or Causes. 

Under the first head, the law of Persons, the hier- 
archies of order and of jurisdiction are first treated 
of. The hierarchy of order appertains to the ministry 
of sacred things, and to the distribution to Christian 
people of spiritual goods. The power of sacerdotal 
order is of course the same in all priests and bishops, 
and episcopal order is the same in all bishops. The 
hierarchy of jurisdiction is far different. It entirely 
^ consists in ruling and governing those who are sub- 
mitted to it. And therefore no one can possess this 
jurisdiction who has no subjects to govern.^ Moreover, 
it differs from order inasmuch as the jurisdiction of all 
priests, even those who have jurisdiction at all, is not the 
same. Neither is the jurisdiction of all bishops alike. 
The jurisdiction of a diocesan bishop is one thing, 
that of a metropolitan is another. The hierarchy of 
order admits of two main divisions, sacred and not 
sacred. The hierarchy of jurisdiction is likewise two- 
fold, ordinary and delegated. Ordinary jurisdiction is 
that which is acquired a jure. It attaches to some 

^ Devotus, Inst, Can, I. tit. 2. 
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office or position, and is independent of the will of a 
superior, and continues in the holder so long as he is 
in lawful possession of the said office or position. It 
is thus defined by Suarez : " J urisdictionem ordinariam 
dicitur habere is qui ex vi proprii muneris et officii est 
superior alteri."^ It may be conferred either by the 
lex inanimata or the lex animata.* The former is the 
most common. By it is meant the acquirement of 
jurisdiction by entrance on the incumbency of an office 
to which law or custom has attached jurisdiction. By 
the latter is meant the conferring ordinary jurisdiction 
along with office by the personal act of the superior. 
An example of the former is the ordinary one of ad- 
mission to a benefice with cure of souls ; an example 
of the latter is the appointment by a bishop of his 
vicar-general. In the former case the office must be 
one from which the incumbent can be removed only by 
canonical process. If the latter, he may be removable 
at the will of the superior, yet the jurisdiction is 
ordinary because it is conceded a lege.* 

Delegated jurisdiction is that which is given by 
commission either verbal or written by one possessing 
ordinary jurisdiction ;* it can be taken away absolutely 
and at once, without any process, simply by the will of 
the superior who delegated it. There is sometimes 
said to be a third kind, called sub-delegated jurisdic- 
tion, but it is not really distinguishable from the former. 

* In 3 D. Tho. disp, 24. 2. 6. 

' Sylvester, Summa Sum, s.v. Jurisdict. 

* As Barbosa, Pastoral. Liv. 44, says of the vicar-general : " From 
this it appears that the vicar-general of a bishop has an ordinary jurisdic- 
tion conceded to him a lege.'' Yet he can be removed at pleasure ; see 
Devotus, Inst Can, I. 169. 

* Sylvester, ubi sup. 
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By It IS meant the jurisdiction conferred by one who 
himself only possesses delegated jurisdiction. But such 
an one cannot really sub-delegate, ex proprio motu, for 
it is a well established maxim, "delegatus non potest 
sub-delegare." So that the delegation is in reality from 
the superior, but mediately by ministerial action of the 
delegate by permission express or tacit of the superior. 

Jurisdiction considered in itself is threefold, volun- 
tary, contentious, and coercive. The first is that which 
is needed for the due exercise, in some cases the valid, 
in others only the licit or regular, exercise of the power 
of order. The second is that which is concerned in 
correction of offences and in reformation of manners in 
the case of those submitting themselves. The third is 
that which is needed to carry out the sentence of the 
second in case of disobedience. It is only in a limited 
sense that ecclesiastical jurisdiction is coercive. The 
only sanctions it possesses are spiritual ones, the only 
penalties it can inflict are spiritual. It cannot coerce 
men's actions by material force ; it can in fact only de- 
prive them of spiritual privileges. It is negative rather 
than positive ; as such sentences as those of excommu- 
nication or the debarring ab ingressu ecclesiae clearly 
are. So far as ecclesiastical persons have exercised 
positive or material coercive jurisdiction, that has only 
been so by grant from the State. It is beside our pur- 
pose to discuss whether such grant ever has been to 
the good of the Church. Such grant is really what is 
meant by the term " Establishment." 

The next matter discussed would be the law con- 
cerning the rights, duties, privileges, and powers of 
bishops and metropolitans, of the capitular body, of 
the vicar-general, the archdeacon, the rural dean, the 
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parochus and his assistant priests. Further, the duties 
and rights of other clerks would be considered, as also 
those of inferior Church officers. The law concerning 
religious orders duly recognised by the Church also 
comes under this division. 

Under the second head, the law of Things, comes 
first, all that part of the canon law which touches the 
due celebration and administration of the sacraments. 
They are treated, so to say, from the external point of 
view, not as touching the interior dispositions of the 
recipients or the interior spiritual effects. Of course a 
very large amount is concerned about matters touching 
holy order, and also matters touching holy matrimony, 
both of them involving many questions of great im- 
portance and of great complexity. It is unnecessary to 
say that questions of doctrine concerning the sacra- 
ments do not come within the purview. Under this 
same head come questions concerning building and 
consecration of churches, the delimitation of parishes 
and dioceses, matters touching benefices, and generally 
all points concerning the goods of the Church. Ques- 
tions concerning divine worship, as to the obligations 
in respect to it both of clergy and laity, and as to place, 
time, and circumstances of its celebration, also belong 
to this division. 

The remaining division, the law of Actions or 
Causes, deals first of all with the assemblies of the 
Church, synods diocesan and provincial, councils general 
or ecumenical. It deals with visitations,— diocesan, 
capitular, conventual, archidiaconal, ruridecanal. Fur- 
ther, it deals with the law of ecclesiastical sepulture, 
with the procedure of ecclesiastical courts and causes, 
with ecclesiastical penalties, from excommunication, 

5 
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degradation, and suspension downwards. It deals also 
with ecclesiastical crimes, such as simony, sacrilege, 
blasphemy, etc. And in the region of voluntary juris- 
diction it has to do with dispensations of every kindj as 
from irregularity in candidates for holy orders, impeding 
impediments to marriage, dispensation from fasting. 
The granting of exemptions and privileges, and the 
acquirement of prescriptions, is a further branch of the 
same division. On all this great variety of matters, so 
far-reaching and so important, the canon law is complete 
in itself, and decides them all exclusively as belonging 
to the kingdom of Christ, and regulates them by virtue 
of power derived from him, and by virtue of that 
alone. 



Section VIII. The Governors and the Governed. 

That the legislative and executive power was be- 
stowed by Christ our Lord, as regards its exercise, 
upon certain definite persons — to wit, the apostles — is 
clear from his words, " Whatsoever ye shall bind on 
earth shall be bound in heaven, and whatsoever ye 
shall loose on earth shall be loosed in heaven." That 
these words were spoken to the Twelve appears clear 
from a comparison of S. Mark ix. with S. Matthew 
xviii. For though S. Mark does not mention the com- 
mission, yet there is no room for doubting the identity 
of occasion spoken of in the thirty-fifth verse of the 
former chapter and that referred to in the first verse of 
the latter. S. Mark therefore determines for us that 
the disciples mentioned by S. Matthew were the 
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Twelve. But the narrative in S. Matthew is a continu- 
ous one, down at least to verse twenty-one. Hence it 
appears that the power of binding and loosing was 
committed to the apostles, and to them alone. This 
power, as we have already seen, embraces the authority 
to bind by legislative enactments and by judicial sen- 
tence, and the power to abrogate and to dispense laws 
so framed. In other words, that potestas ecclesiae of 
which we are treating was committed to the Twelve 
alone, who thus became the original official depositaries 
and ministers of this power. By the nature of the case 
it was of course necessarily implied that they were to 
associate others with them, so as to succeed them, and 
thus to carry on into future ages the exercise of that 
power. It is unnecessary to go over any of the ground 
we traversed in treating of the authority of the canon 
law. All that was said in support of that authority 
goes also to prove the necessity of, and the recognised 
fact of the exercise of, that authority by a Christ-con- 
stituted hierarchy. Such statements, for instance, as 
those of the Ignatian Epistles are most plainly to the 
point. So, too, the Cyprianic interpretation of the text 
" He that heareth you heareth me," while it establishes 
the principle of authority, likewise establishes that it is 
reposed in certain definite persons who are rulers of 
the Church. For the text applies, according to S. 
Cyprian, not to those who are without, but to those 
who are within. Hence it indicates that there is in the 
Church a class that does not rule, as well as one that 
does rule. 

The depositaries of such power are the bishops. 
They exercise it most fully and with most weighty au- 
thority in the ecumenical council, less fully in provincial 
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synod, less fully still in diocesan synod. But though 
less fully, not less perfectly. The decrees promulgated 
by the authority of the bishop in his diocesan synod 
are as binding within his own diocese as those of an 
ecumenical council are, provided always, of course, that 
they are not in any way contrarient to or out of harmony 
with the general common law of Christendom. " Cer- 
tum est non posse aliquid statuere contra jus commune."^ 
Nor could a single bishop enact laws touching graver 
matters which in their nature concern the general state 
of the Church. That is, matters which if legislated on, 
clearly must and ought to be provided for on some 
general principle affecting the whole Church. Nor can 
the bishop enact anything contrary to general custom 
or privilege. So the gloss on the Decretals,^ "pacto 
privatorum jus publicum non toUitur. Nee aliquis jus 
publicum remittere potest, nee mutare antiquitus formam 
constitutam." 

But though the bishop in his diocese is the enacting 
authority, this must be understood with the most im- 
portant limitation that he cannot legislate without the 
consent of the presbytery. The presbytery forms his 
sacred council, as S. Ignatius says ; but a council not 
merely to advise, but to give consent, so that no legis- 
lative act of the bishop is valid unless opportunity for 
free discussion has been given in a properly cited and 
constituted synod, and the assent of the presbytery 
duly given in such synod. The bishop, though the 
enacting authority, is restrained by the presbytery, who 
thus, though in a limited manner, share with him the 

^ Suarez, De LegibuSy iv. 5. 

* Lib. I. tit. 4. c. 8. gloss on Constitutum. The matter in question 
referred to a certain custom of the monastery of Caravaggio. 
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legislative authority. The presbytery cannot enact, 
they cannot do anything without the bishop. The 
authority is in him and him alone. But he is restrained 
in its exercise by the voice of the presbytery. Such at 
least is the ancient, the primitive and catholic theory of 
the diocesan synod as opposed to the modern and ultra- 
montane theory which makes the bishop autocratic, 
and judges him capable of enacting diocesan canons or * 
statutes in opposition to the unanimous voice of the 
presbytery in synod assembled. The theory we have 
described as primitive and catholic^ was the theory of 
the African Code.^ It was that of S. Cyprian. » It was 
that of S. Epiphanius.* It was, and always has been 
from the earliest times of which we can obtain evidence, 
the practice of the Church in England. It is the theory 
maintained by English writers like Wilkins,^ Johnson,® 
Atterbury,^ Brett,^ Thorndike,» and Wake.^® In 
France, it was the theory of all the great Galilean 
canonists. We may cite one, Hericourt du Vatier." 
" Though the bishop has in him the plenitude of sacer- 
dotal power, yet he could not in the first ages do any- 

* The writer may venture perhaps to add that the conclusion indicated 
in this sentence is one that he hopes to be able more fully to vindicate in 
a monograph now nearly ready for the press, on the rights of the presby- 
tery in the Diocesan Synod. 

* IV. Cone. Carth. (398). Can, 23. 
' Epist 5 (Oxf. 14). sec. 4. 

* Adv. Haeres. 57 and 69. 

• Magn, Cone, Brit, PreUm. Disert. p. vii. 

• Vade Mecuniy I. 142. 

' On Convocation^ c. I. p. 5. 

■ On Church Government^ p. 123. 

• Discourse of Primitive Government of the Churchy cap. 7. 
^® State of the Church and Clergy^ p. 23. et seq, 

" Les lois EcclesiastiqueSy I. c. x. (Neufchatel, 1774.) 
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thing without consulting his clergy — nothing could be 
done that was not approved by the august assembly of 
the presbyterium, in which the bishop presided/' It 
was acutely and successfully vindicated in France in 
the same century by another canonist and publicist of 
great repute, M. Maultrot, in a lengthened controversy 
with Cardinal La Luzerne. It was acted on in Ireland 
in the seventeenth century by the Synod of Kilmore 
(1638), and in England by the Synod of S. Asaph 

(1683). 

We have dwelt somewhat on this point because it 
is an important one, not only in itself, but as regards 
the great principle of unity. We have already pointed 
out that the jus canonicum is a great whole, and must 
be regarded and treated as such. So the process of 
ecclesiastical legislation is a complex whole, and the 
valid action of each part must contribute to the valid 
action of the whole. So, in the absence of properly 
constituted and properly acting diocesan synods, the 
provincial synod cannot command obedience to its de- 
crees. We have seen how even the decrees of an 
ecumenical council need the subsequent reception by 
provincial councils. In all this, ecclesiastical legislation 
proceeds on very different lines to those on which civil 
legislation does. And why ? Because there is in the 
corpus ecclesiasticum an organic life of a higher and 
more complex order than there is in the corpus civile. 

A few words must be said with regard to the judi- 
cial power. In each diocese the bishop alone is the 
minister of this power. It belongs, as we said, to the 
forum externum, in which priests, even though they have 
cure of souls, have no jurisdiction, albeit they possess 
jurisdiction in foro conscientiae. The bishop alone has 
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jurisdiction in foro externo. Hence the bishop only 
can excommunicate or impose any species of public 
penance. A parish priest exceeds his duty and his 
power, he acts wholly ultra vires, if he attempts one or 
the other. The bishop usually exercises this jurisdic- 
tion in regard to judicial matters through the vicar- 
general.^ But if sentence is to,.be pronounced it must 
be by the bishop himself. Should the condemned per- 
son desire to appeal, such appeal properly lies not to 
the court of the archbishop, but to the provincial 
synod.^ It can be shewn that the appeal to the court 
of the metropolitan is at variance with the genuine con- 
stitutional principles of the Church. It is indeed an 
outcome of that papal development of metropolitical 
powers already referred to. And such appeals may 
not be carried out of the province, but must — the 
canon of Sardica, which seems to have been but of a 
temporary character, notwithstanding — in accordance 
with what the Council of Ephesus clearly indicates, be 
finally decided within it. 

As to who are subject to canon law, who are the 
governed, it is not necessary to say much. Every 
baptised person is subject to this law. The occupant 
of an apostolic throne, or the youngest child who has 
attained the age of reason, those in full communion with 
the Church, those of the baptised who are separated 
from her communion, all alike, and needless to add all 
alike however exalted or lowly be their social status, 

^ The writer may perhaps be permitted to refer for a full discussion 
of the relations of the bishop to his vicar-general, and for a description of 
the powers of the latter, to an essay on Ecclesiastical Suits written by him 
some years since ; see Essays on Ecclesiastical Reform (Longmans, 1873.) 

' See with respect to this Dr. Stubbs' evidence in the Report of the 
Royal Commission (1883) on Ecclesiastical Courts. 
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all owe a loyal, a conscientious, obedience to this sacred 
law. The canon law is not for the clergy only, but for 
the layfolk also. It is for the bishops as well as for the 
clergy under them. The bishops are as much bound 
to observe the canon law, albeit they are legislators, as 
other clergy or the laity are. While the priest or the 
layman is judged in the court of his bishop, the bishop 
himself is judged in the court of the synod of his pro- 
vince. 



Section IX. Abrogation of the Canon Law. 

The abrogation of canon law, the cessation of its 
obligation, is effected in three ways : — by repeal, by dis- 
pensation, and by desuetude. In the first case, the 
cessation of obligation is universal, perfect, and per- 
manent. In the second, it is particular, limited, mostly 
personal, and temporary. In the third case, so far as the 
desuetude abrogates, it does so entirely and permanently, 
so that the abrogated canon must be revived by fresh 
legislation. 

As regards all three the maxim, " ejusdem est sol- 
vere cujus est ligare," holds good. Hence, as indeed is 
obvious, the inferior cannot repeal the enactment of the 
superior. The canons of the ecumenical code can only 
be repealed by ecumenical authority, that is, of course, 
the authority of an ecumenical council. Provincial 
canons can only be abrogated by a general council, or 
by the synod of the same province that enacted them. 
Diocesan canons may of course be repealed by 
the provincial synod, and still more so by a general 
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council. This method of abrogation need not, how- 
ever, be dwelt upon. But dispensation and desuetude 
both require some explanation. 

To understand dispensation rightly we must bear 
in mind another maxim, " Lex ligat, dispensatio solvit." 
Dispensation is, however, of two kinds : dispensation 
properly so called, and dispensation which is more truly 
to be described as an authoritative declaration that a 
person subject to a certain law is at the present time in 
such circumstances, or under such conditions, that the 
said law does not bind him. Dispensation proper is 
clearly, in accordance with our maxim, a particular 
limited temporary removal of the obligation of a law. 
It is particular because it only affects one or more 
persons specially designated. It is limited because the 
whole obligation may not be removed, — the circum- 
stances or conditions only requiring or justifying a partial 
removal. It is temporary because when the circum- 
stances alter the dispensation ceases and the obligation 
revives ; cessante conditione cessat ipsa dispensatio. 
Durand de Maillane^ thus defines dispensation : " It is 
a merciful relaxation of the rigor of the law, such relaxa- 
tion being canonically made by a person having authority 
therein." The gloss in the Corpus Jurist gives this 
definition : Dispensatio est juris communis relaxatio 
facta cum causae cognitione ab eo qui jus habet dispen- 
sandi. Dispensare est diversa pensare. And another 
useful way of distinguishing different kinds of dispensa- 
tion is that given by Corradus :* viz. into (i) voluntary, 

^ Did, du Droit Canon, s.v. 

' Gloss on nisi rigor § utplerique^ i.e. requiritis. q. vil. 
' Praxis Dispen. I. 3. i. This treatise of Corradus may be regarded as 
the standard book on the law of dispensations. It contains a large collection 
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(2) reasonable but not necessary, and (3) reasonable 
and necessary. Upon each of these we remark that 
voluntary dispensation, which is that which is strictly 
called dispensation, can only be accorded by an authority 
who can also wholly abrogate the law by repeal, that is 
to say, the lawgiver. Such dispensation is given as a 
matter of grace and favour. The second kind also can 
only be accorded by the legislator, though it differs 
from the first as being given not simply as a matter of 
favour, but on account of some reasonable cause which 
makes it appear to the said legislator that it is desirable, 
though in no way necessary, for the good of the 
person subject to the law that it (the law) should for 
him at that time and under those circumstances be 
relaxed. Practically speaking, however, such dispensa- 
tions are exceedingly rare, and the canon law is chiefly 
concerned with the conditions of validity touching the 
third class, namely, what Corradus calls " Dispensations 
reasonable and necessary," or what may be styled dis- 
pensations improperly so called. The gist of what has 
to be said as to them is contained in the maxim of the 
Corpus Juris just quoted, " Dispensare est diversa pen- 
sare." This kind of dispensation really consists in one 
who has authority or jurisdiction to do so, weighing one 
law against another in a particular case with regard to 
a particular person or with regard to particular persons, 
and then pronouncing which is binding. Practically it 
is almost always weighing natural law, generally that of 
necessity, against positive law ; or rather estimating 
whether such natural law is operative in this case, and 

of formulae for various occasions. The treatise of Barbosa, De Officio et 
Potestate Episcopiy contains an appendix, Fortnularium Episcopate^ in 
which many similar formulae are given. 
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that therefore the positive law must give way. If the 
person exercising the dispensing jurisdiction concludes 
that it is so, he then pronounces that the positive law 
does not in this case bind. He does not legislate, but 
rather judicially pronounces in a question of conflict of 
law. Not that he decides which law is to prevail. 
That would be outside his jurisdiction, for natural law 
must always prevail against positive law. But he 
decides and pronounces that as a matter of fact such 
conflict exists, and, that being so, the positive law has 
ceased to bind. This being the real nature of this kind 
of dispensation, it is, as has been observed, improperly 
called dispensation because it is only a judicial, whereas 
dispensation proper is a legislative, act, being of the 
nature of a temporarj^ repeal of law. This is, in fact, 
the meaning of what is so tersely put in the statement 
of the Corpus Juris already given : that statement 
describing a judicial process, a weighing of evidence, 
and a giving of judgment. S. Thomas Aquinas^ puts the 
matter thus. After saying with regard to dispensation 
proper, "In precepto superioris non potest inferior dis- 
pensare ; sed quaelibet singularis persona est inferior 
quam ecclesia nisi forte ille qui est caput totius ecclesiae 
vel loco capitis scilicet Papa ; " he meets the objection 
that in regard to such a matter as fasting, every bishop 
and every parish priest can dispense, though it is a 
matter which has the ecumenical authority of the whole 
Church to which every prelate is inferior — he meets this 
by saying, " the necessity created by natural law cannot 
be subjected to positive law, for the precepts of the 
natural law cannot be altered by any statute." A sick, a 
starving, a hard worked man must have food ''con- 

* In IV. Sent, dist 5. q. 3. 2. 
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venient for him" on a fast day by the precept of 
natural law. The bishop or priest who dispenses such a 
man in fact simply declares that he is so sick, or so 
starving, or so exhausted, or proximately and reason- 
ably liable to be exhausted by toil that the necessity for 
food ex jure naturali is paramount, and that therefore the 
positive ecclesiastical law does not then and there bind 
him so long as those same circumstances and conditions 
remain. Such declaration is clearly judicial. The 
man himself cannot make it because no one can be 
judge in his own cause. It must be made by some one 
having competent jurisdiction over him; as for 
instance in the supposed case a bishop has over every 
one in his diocese and a parish priest^ over every one 
in his parish. 

As to who have such jurisdiction it may (without 
going into details which belong to the jus canonicum 
privatum) be observed that as S. Thomas^ lays down : 
"In lege humana publica non potest dispensare nisi 
ille a quo lex auctoritatem habet vel in cui ipse com- 
miserit." Such commission may be either by direct 
personal devolution or may be given by the terms of 
the law itself, or may arise out of custom and usage. 
Schmalzgrueber^ gives the following rules with regard 
to the grounds and occasions on which an inferior may 
dispense in respect to the law of his superior, that is, 
judicially dispense, as we have explained. By inferior 
we mean, for instance, the parish priest or the bishop in 
respect to provincial or ecumenical law, or the former in 
respect to diocesan law. These rules are : 

1 That is of course the parochus, the beneficed priest, not the assistant 
clergy. 

2 I2«. 97. 4. * 7«J Can, Univ. i. tit. 2. 58. 
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1. Si materia levis est ; if the matter of the law be 

a very small thing, so that even breach of the 
law would be venial not mortal sin. 

2. In cases of very frequent occurrence, because it 

must be presumed that the law tacitly pro- 
vides in such cases for the immediate exercise 
of a dispensing power, because otherwise 
grave inconvenience and injury would con- 
stantly arise. 

3. In any extraordinary and pressing case not ad- 

mitting of delay ; because it would be held 
that the Church tacitly supplies ad hoc the 
jurisdiction which under other circumstances 
would be wanting ; for the Church is mother 
not mistress. 

4. When it is doubtful whether the exercise of any 

dispensing power is really required at all ; i.e. 
when it is doubtful after all whether in any 
circumstances whatever, not merely those of 
the particular case, the law is binding. 

5. If custom, that is, custom as canonically and 

technically understood, permits the exercise 
of dispensing power by the person in ques- 
tion, or such as he, and in regard to such 
matters. 

6. Whenever a canon says impersonally and inde- 

finitely that dispensation may be given. 

Desuetude, or Contrary Custom, is a mode of abro- 
gation of law well recognised alike by civilians and by 
canonists. But it is not all law that can be thus abro- 
gated, nor is it all custom that can abrogate any law. 
Thus neither jus divinum nor jus naturale, whether 
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mutable or immutable, can be abrogated by any custom 
whatever.^ Only positive human law can be abrogated 
by desuetude. But not even all such law can be so 
abrogated ; for if it has been enacted in support of the 
jus divinum, then, though per se it might be thus 
mutable, yet per accidens it is not so. Nor is it every 
custom which can prevail against law. Moreover, 
simple non-user is not enough ; that is not desuetude, 
for desuetude is strictly contrary custom. " Neces- 
sarium est," says Suarez,2 " ut omissio sit propria, id 
est obligation! legis opposita, ac proinde pro eo tempore 
pro quo preceptum obligabat, quin negatio actus pro 
tempore non debito nullum indicium est voluntatis non 
parendi legi, aut non habendi illam." Now custom may 
be defined thus : " Consuetudo est jus moribus com- 
munitatis inductum cum aliquo consensu superioris."^ 
This is the custom which can alone abrogate law. Be- 
cause lex is jus commune, therefore the abrogating 
custom must be the custom of the community. And 
it must be with the consent, tacit at least, of some 
superior. For **it must be carefully noted that inas- 
much as the people (plebs), i.e. the laity, have no share 
in the legislative power of the Church, it follows that 
whatsoever force there be in custom must really arise 
out of the will of the superior."* Or as Reiffenstuel 
observes,^ " Consuetudo sumit vires suas non a potestate 
subditorum sed a fomento juris et auctoritate legisla- 
toris." The conditions necessary to validate custom 

^ Schmalzgrueber, yus. Can. Univ, i. 4. 7. 
2 De Legibusy vil. 18. 7. 

* Prelectiones Jur. Can, S. Sulpit. I. 14. 

* IHd. 

* Jus. Eccles. Univ. i. 4. 140. 
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against law are thus described in the Corpus Juris.^ 
Scias ergo quod ad hoc quod consuetudo prejudicet 
juri requiritur — 

1. Quod sit prescripta. 

2. Quod eo animo fiat ut credant se jus habere. 

3. Ut res sit prescriptibilis. 

4. Quod possit dici antiqua et approbata. 

5. Quod sit de scientia principis inducta non tamen 

de tolerantia. 

6. Quod non per errorem sit inducta. 

7. Quod major pars populi consueverit ilia consue- 

tudine uti. 

But all these conditions really fall into two groups. 
That is to say, (i) the custom must be rationabilis ; 
(2) it must be legitime prescripta. 

First, then, what in this connexion makes contrary 
custom irrational ? It may be so without being in 
itself bad. It may be irrational even though ex materia 
mala non est.^ Of course any custom which is contrary 
to divine or natural law is irrational. But many that 
are not so are accounted irrational in jure. Everything 
contrary to honestas is irrational. And by honestas or 
decentia the canonists by no means understand only 
something contrary to divine or natural law. Thus, as 
an example of a thing contrary to propriety {honestas, 
decentia), though not contrary to divine or human law, 
Suarez* mentions allowing lay people to sit in choir 
with ecclesiastics, a thing he says " indecorum et ideo 
non potest consuetudine introduci." It is manifest 
from such an example that it is not easy to abrogate 

^ Gloss on V. consuetudo in csc^. frustra. dist. ix. 
■ Suarez, De Legibus, vii. 6. 10. » UH sup. 7. 
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canon law by desuetude. Schmalzgrueber summarises 
the grounds of irrationability thus '} 

1. Si contraria sit jure divino et natural!. 

2. Si repugnet pietate in parentes aut religione in 

Deum, atque in cultus divini diminutionem 
cedet. 

3. Si disciplinae ecclesiasticse nervum dirumpat (as 

for instance what permitted censures to be 
lightly treated or disregarded). 

4. Si periculoso sit reipublicae. 

5. Si tendat in ecclesiarum damnum. 

6. Si cedat in gravamen libertatis ecclesiasticae. 

7. Generaliter qua introducitur quod per legem 

introduci non potuit. 

And it is to be noted that there must be no doubt 
as to the custom being rational, otherwise it cannot 
prevail against the law. 

Another notable way in which a custom may be 
irrational is if it is a jure reprobata. This may be 
in several ways. Either it may be expressly pro- 
hibited or else it may be declared to be irrational, 
as being contrary to honestas or decentia or canonical 
precedent. Or else it may be that though in itself, 
so far as the principles of natural and divine law 
are concerned, the custom may not be capable of being 
shewn to be irrational, yet if the law to which it is 
opposed have for its object, as the canon law so often 
and specially has, the promoting of greater propriety or 
stricter discipline or increased religiousness, then the 
custom would be held to be irrational as being a jure 
reprobata.^ Moreover, unless it can clearly be shewn 



* yus Can, Univ. i. 4. 7. * So Suarez, De Les^bus, vii. 9. 
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that the custom is not irrational, no amount of univer- 
sality, no length of time can enable it to prevail against 
law. It is impossible to purge an irrational custom by 
prescription ; for the maxim of the canon law is, " Con- 
suetudo sine veritate vetustas erroris est."i 

The second requirement is that custom must be 
legitime prescripta. Several points are involved in this, 
(i) as regards the custom itself; (2) as regards those 
who bring in the custom, (a) as to themselves, (6) as to 
the quality of their actions ; (3) as regards the consent 
required. 

First, then, as to the custom itself. The condition, 
as all the canonists lay down, is uninterrupted use, 
evidenced clearly and unmistakeably by many acts 
during a space of at least forty years. 

Secondly, as regards those who bring in the custom. 
There is required first the consent, that is by the 
proved use of the custom, of the major part of those 
who are habiles ad introducendam legem,* that is to 
say, the major part of the community with respect to 
which the law to be abrogated was made ; the major 
part of a college or monastery to abrogate collegiate or 
monastic statutes ; the major part of a diocese to abro- 
gate diocesan statutes. And therefore, of course, as 
Suarez observes, the common law of the Church can 
only be abrogated by contrary custom brought in by 
the action of the whole Church : " Quia alias non 
interveniet in eo consensus ecclesiie absolute loquendo. 
Et ideo hie modus abrogationis rams est."' Fagnanus, 
indeed, considers it exceedingly doubtful whether cus- 

^ c. consuetudo, dist. viii. 

' ReifTenstuel, Jur, Eccles, Univ. I. 4. 132. 

" Suarez, De Legibus^ vn. 6. 
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torn can ever prevail against an ecumenical canon. For 
after arguing that even apostolic privilege (he means 
that of the Roman see) cannot do so, he says :^ " Si 
contra concilium generate non valet privilegium apos- 
tolicum multo minus valebit consuetudo." Again, those 
who induce the custom must be members of the Church. 
The custom of heretics cannot prevail against the jus 
ecclesiae ; " because it originates in pertinacious error 
against the truth of the Catholic faith, and directly 
tends towards contempt of our holy mother, the 
Church." 2 

Next, as regards the quality of the actions by 
which the custom is induced. There must be distinct 
intention to abrogate the law,^ and hence there must 
be a knowledge of the law on the part of those who 
induce the custom. A custom, therefore, arising out of 
ignorance does not abrogate law.* And so Reiffen- 
stuel says, " Custom must be induced with certain 
knowledge, and not through ignorance or error ; for if 
the error should be substantial, either as regards the 
action or the custom, then the latter never will attain 
validity."^ And Suarez^ adds that the intention of 
abrogation must be demonstrated by the fact that the 
acts themselves must be materially sinful (peccami- 
nosus) ; they would not be formally so, but unless so 
" saltem in principiis," they would only be of the nature 
of non-user, and not of desuetude. Lastly, there is an 
important distinction between custom and prescription 

^ Commentaries on the Decretals, in cap. quanta^ tit. de consuetudine, 
' ReifFenstuel, Jus, Eccles, Univ, i. 4. 145. 
' PrelecHones Jur, Can, I. 20. 

* Panormitanus, in cap, cum tanto. 

* Jus, Eccles, Univ, i, 4. 126. 
« De LegibuSy vn. 18. 6. 
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as against law. For the latter bona fides is an essential 
condition.^ But bona fides is not needed to enable 
custom to prevail. For bona fides pre-supposes ignor- 
ance, whereas knowledge of the law and distinct inten- 
tion of going against it are, as we have just seen, 
necessary. Such knowledge, or rather the action arising 
out of such knowledge, is saved from being sinful by 
the succeeding and last condition, the consent of the 
superior. 

The consent of the superior which forms the third 
condition is that of the legislator who has power to 
abrogate by statute. Now on this point, as Panormitanus 
observes,^ the canon law differs from the civil law at 
least in those countries where the latter is enacted by 
the people. But the canon law being enacted by pre- 
lates, the consent of the superior authority is required. 
Such assent may be either personal or juridical.* The 
first is when the legislator, having full cognisance of 
the custom, expressly approves it or tacitly assents to 
it. The second is when the legislator implicitly con- 
sents to all the consequences which result from custom 
which is clothed with the necessary canonical condi- 
tions.* And so the consent may be impersonal and 
tacit But in order that it may be valid the authority 
must not only know of the custom, but must be in a 
position to restrain it, and to cause the law to prevail if 
he saw fit. But if circumstances were such as to pre- 
vent the knowledge of the custom coming to him, or 
his action is in any way restrained, then his consent 
cannot be held good against the law. Finally, there 

^ So Canon 41 of the 4th Lateran Council, Mansi 22. 1027 ; cf. also 
Carriere De Justiiia et Jure. i. 82. 

' in cap, tanto. ' Prelectiones in Jur, Can. I. 14. * Ibid. 
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must be no doubt upon this point, for " Certe in dubio 
nunquam posset presumi pro valore consuetudinis."^ 

We may sum all this up as follows. In order that 
custom, desuetude, may abrogate law, these conditions 
must exist : 

1. That the custom must not have been reprobated in 
any way by law. It must not be derogatory to natural 
piety, or diminish the decency or respect or worship 
given to Almighty God. It must not be contrary to 
the discipline of the Church. It must be free from 
liability to produce spiritual laxity or danger. 

2. Those who induce the custom must have positive 
knowledge as to the law to be abrogated. They must 
not be heretical, especially on the subject-matter of the 
law or custom. They must not act as despising the 
authority of the Church in the matter. They must 
form a majority of the community. 

3. The consent of the legislative authority must be 
given either expressly or tacitly, personally or juridi- 
cally; such authority being in every case not inferior 
to that which would have the power to abrogate the 
law in question by statute. And such authority must 
have cognisance of the custom, and be free to restrain 
it if so minded. 

It will be seen from this that the question whether 
any particular law has been abrogated by desuetude is 
one far from being easy of solution. It is one requiring 
the application of a highly technical set of rules, maxims, 
and limitations by an expert possessed of considerable 
skill and canonico-legal instinct. It is, moreover, only 
within a very limited area that desuetude can effect 
abrogation of canon law. 

^ Reiffenstud, J^us, Eccles. Univ. i. 4. 143. 
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Section X. The Sources of the Canon Law. 

In defining the canon law we have already quoted 
Lancelott's saying that it " consists of the divine law, 
of usages, and of constitutions." These, then, are the 
three great heads or sources of the canon law. Each 
must be briefly considered. 

The divine law is divisible into the written law and 
the unwritten. The former is, of course, contained in 
Holy Scripture. Considered as a source of canon law, 
it is indeed to be regarded as of primary importance. 
As existing in Holy Scripture its precepts are not canon 
law. They become so when the potestas ecclesiae has 
applied them to particular cases and matters. These 
precepts, then, as forming a part of the canon law, come 
to us with a twofold authority. First, as regards their 
substance, they have the direct divine authority of 
Holy Scripture. Secondly, as regards their application, 
they have the authority of the potestas ecclesiae.^ The 
unwritten law is divisible into divine tradition and the 



^ Sir G. Bowyer {Readings at the Middle Temple^ p. 154) gives the 
following table, shewing the number of canons contained in the Corpus 
Juris, which are extracted from various books of the Old and New Testament : 



Genesis 104 

Exodus 56 

Leviticus 32 

Numbers 47 

Deuteronomy.. 35 

Joshua 10 

Judges 7 

Kings 95 

Chronicles 11 

Job 19 

Psalms 131 

Proverbs 31 

Canticles 8 

Ecclesiastes... 16 

Isaiah 54 



Jeremiah 21 

Ezekiel 45 

Daniel 15 

Hosea 12 

Joel 3 

Amos 5 

Jonah 3 

Micah 2 

Nahum 4 

Habakkuk .... i 

Zephaniah i 

Haggai i 

Zechariah 6 

Malachi 13 



Esdras 2 

Tobit 7 

Ecclesiasticus.. 21 

Maccabees 3 

S. Matthew. ..237 

S. Mark 20 

S. Luke 91 

S. John 167 

Acts 79 

Romans 86 

1 Corinthians.. 140 

2 Corinthians.. 29 

Galatians 30 

Ephesians 19 



Philippians 6 

Colossians 5 

1 Thessalonians 5 

2 Thessalonians 3 

1 S. Timothy... 46 

2 S. Timothy... 13 

S. Titus 8 

Hebrews 14 

S. James 11 

1 S. Peter 19 

2 S. Peter 5 

S. John 21 

S. Jude I 

Revelation .... 15 
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natural law. S. Basil specially enumerates the former 
as a source of the jus ecclesiasticum " No one," he 
says/ "who has the smallest acquaintance with the 
ecclesiastical law will deny this"; and he points out 
many practices which have their origin in this source. 
Some of such traditions have been incorporated in the 
written canon law, or applied in the same manner as 
the written divine law is. S. Augustine reckons as 
forming part of such traditional law, or rather canon 
law derived from the source of divine tradition, all 
things universally held and practised in the Church 
which cannot be traced to any conciliar origin : " Quod 
universa tenet ecclesia nee conciliis institutum sed 
semper retentum est, nonnisi auctoritate apostolica 
institutum rectissime creditur."^ 

The second great source is usages, that is, custom. 
As Fleury^ observes, custom as a source of canon law 
has reference chiefly to Christian rites and matters of 
public worship. He rightly says that custom, when it 
is a praiseworthy custom, and well established by long 
practice and the assent and cognisance of the lawful 
authorities of the Church, is a great authority. It is 
not necessary to go over the ground we have already 
traversed as regards custom when treating of the abro- 
gation of law by desuetude. What was then laid down 
with regard to the tests of genuine custom applies 
mutatis mutandis to custom as establishing law ; as a 
source of law. Some such customary law is universal, 
other is only local. But all is of strict obligation so 
long as the established custom has not been overthrown 

^ Lib, de Spiritu Sancto, 27. 
* De BapU iv. 24. 
^ Institui, c. 2. 
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by contrary custom, desuetude, in manner already 
shewn. Universal custom is of obligation throughout 
the Church. Local custom is of equal obligation within 
those limits where it obtains. 

The remaining source of canon law is constitutions. 
Under this term are included three classes of the written 
law, (i) the canons of councils, (2) judicial decisions or 
decretals, (3) the dicta of the Fathers. The extensive 
degree of authority differs, of course, according to the 
kind and character of the council — general, provincial, 
or diocesan. The intensive degree is the same for all. 
But, as has been before observed, it may be and often 
is that the extensive degree is augmented by subse- 
quently extended acceptance and approbation, so that 
a canon of a provincial synod may come to be 
quoted, through such approbation and through the 
effect of universal user, as of general or ecumenical 
authority. 

Judicial decrees, possessing authority at first only 
in regard to a particular case, acquire a wider, a more 
extended authority in like manner. The principles laid 
down are approved, and the precedent created being 
widely accepted and frequently and continuously acted 
upon, they become clothed with the general authority 
of the Church, and really speak her mind and breathe 
her spirit, and so in the most proper sense are accounted 
a source of canon law. 

Lastly, there are the dicta of the Fathers. They 
are not a source of law ex propria vigors, for in their 
origin they were but the sayings and opinions of indi- 
viduals, albeit great doctors of the law. The authority 
they possess arises first from their mutual inter-consent 
as indicating and witnessing to the mind and practice 
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of the Church at various times and in divers places ; 
and secondly as having been subsequently received 
and acted upon, and so as it were accepted and counter- 
signed by the Church. 



Section XL The Old Collections. 

In the first ages, as we have said, there was no codex 
canonum. Yet the Apostolic Canons and the Apos- 
tolical Constitutions, though they cannot be regarded 
as a code, do represent to us the law of the Church 
and of the earliest times. So much has been written 
concerning them from the point of view of sacred litera- 
ture, that it is unnecessary to say anything about them. 
The earliest collection is of Greek origin, and contained 
simply the Nicene canons and those of the synods of 
Ancyra, Neocesarea, and Gangra.^ But our knowledge 
of this is conjectural. Phillips has sufficiently shewn 
that Justell had but little to support him in his asser- 
tions as to what he calls the Codex Canonum Ecclesice 
Universes, consisting of the canons of seven councils, 
namely, those of Nicea and Constantinople, and the 
ante- Nicene local canons of Ancyra, Neocesarea and 
Gangra, and the post- Nicene ones of Antioch and 
Laodicea. This collection he attributes to Stephen, 
bishop of Ephesus. Justell has also made use of the 
title ** Codex Canonum Eccledce AfricancB^' conveying 
too much the idea of a formal collection. No doubt 

* Phillips, Du Droit Eccles, dans ses sources, p. 15. ed, Crouzet. 
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he is right in thinking that the approval of the 
Council of Cartharge in 419, enumerating as that 
council did the canons of preceding African councils, 
did substantially create a code. The fact, too, that 
Justinian enumerates them in the same order, and 
the mode of citation adopted in the early English 
Penitentials and excerpts points also in the same 
direction. But there is no ground for imagining, as 
Justell's way of putting it would suggest, that there 
was anything at all like the promulgation of a formal 
code. Substantially it existed, and so (if we bear in 
mind these facts) the title, " African Code," may conve- 
niently be employed as descriptive of the genuine body 
of canons enacted at various times, and enumerated 
and ratified in 419. Considered as a source of the 
written canon law of western Christendom, there is 
none more important in every point of view. Trans- 
lated into Greek, it also had wide influence in the east. 
The complex questions with which these earliest collec- 
tions are surrounded have been fully discussed in the 
dissertation of the brothers Ballerini, in their great 
edition of the works of S. Leo. Phillips has more 
recently also by his investigations thrown such light as 
can be thrown upon them. 

But with the work of Dionysius Exiguus in 550 
we are on surer ground. He made a new translation 
of the Greek canons. As Phillips^ says of him, " The 
illustrious savant to whom we owe the computation of 
the Paschal cycle and the enumeration of the years 
according to our present era, deserves the honour of 
making an epoch in the history of the canon law." 

^ p. 23. Much of what follows in this section is condensed from 
Phillips. 
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Bom in Scythia, he appears to have come to Rome 
soon after the death of S. Gelasius. He translated an 
existing Greek collection, consisting of 20 canons of 
Nicea, 24 of Ancyra, 11 of Neocesarea, 20 of Gangra, 
25 of Antioch, 50 of Laodicea, and 3 of Constantinople. 
The work of Dionysius begins with 50 canons of the 
apostles; then come 27 canons of Chalcedon taken 
from another Greek collection, and 21 others of the 
Synod of Sardica; then comes the new translation 
above referred to, and at the end are placed 1 38 African 
canons. This collection has come down to us in its 
original form. He subsequently added to his work a 
collection of decretals of the Popes down to 498. The 
work of Dionysius was warmly welcomed for its great 
practical utility, and subsequently found its way not 
only into all parts of the west, but into the east also. 

The next important epoch in the history of the 
canon law in the west is that of the publication of the 
collection of S. Isidore. The Spanish Church, in the 
latter part of the sixth century, possessed both the 
collection of Dionysius and a code of local canons 
called Codex Canonum, the origin of which is unknown. 
It was at the celebrated third council of Toledo, when 
Reccared came to tell that his Goths had renounced 
Arianism and desired to return to the bosom of the 
Church, that the demand arose for a revision of the 
code in the interests of a reviving and stricter dis- 
cipline. It is equally impossible to fix the exact date 
of the new collection as to say who was its author. 
Passing under the name of the illustrious Archbishop 
of Seville, S. Isidore, and possibly assisted by him, it 
cannot really be ascribed to him. All we can say is that 
early in the seventh century this collection appeared. 
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Like the work of Dionysius, it consists of two parts, 
the canons of councils and decretals. The compiler, 
as regards the canons, is not indebted to Dionysius ; 
his work is an independent one, and founded on the 
old Spanish tradition. He distributes the canons into 
four classes, Greek, African, French, and Spanish. The 
decretals are taken from Dionysius, and others are 
added. 

The next great epoch is that of the False Decretals, 
the pseudo-Isidorian collection, which we have already 
noticed. From this period onwards into the twelfth 
century, the materials of the canon law were continu- 
ally augmenting, and a number of treatises and collec- 
tions appeared. Chief among them were those of 
Burchard, bishop of Worms (1025), under the title of 
the "Decretum"; those of Anselm of Lucca (1086), 
containing much fresh matter drawn from the archives 
at Rome ; that of Deusdedit, his contemporary, and 
one of the co-workers of Gregory VIL, by whom he 
was raised to the Cardinalate. In the succeeding cen- 
tury appeared the work of Ivo of Chartres. Two 
collections are attributed to him, one called the " De- 
cretum," the other called the " Panormia " or " Pan- 
nonica."^ Doubts have, however, been entertained as 
to whether he really was the author of either book. 
More recent opinion ascribes the latter to him, but not 
the former. 

^ " Quel que soit de ces deux noms le veritable, I'un et I'autre sont 
synonymes de Pandectae." — (Phillips, p. 88. note.) 
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Section XI I. The Corpus Juris Canonici. 

The great collection of the canon law, to which 
reference has been so often made, the Corpus Juris 
Canonici, consists of three distinct works, namely, the 
Decretum of Gratian, the Decretals of Gregory, and 
the Sext Decretalium, to which is added the Clemen- 
tines and the Extravagants. This great work is for 
the canonist what the Corpus Juris Civilis is for the 
civilian. 

The work of Gratian, which forms the first part of 
the Corpus, throws into the shade all its predecessors ; 
and for practical, as distinguished from critical or his- 
torical purposes, entirely supersedes them. Like that 
of the authors of other great and enduring works, the 
life of Gratian is involved in obscurity. Even the 
exact date of the production of his grand work is 
uncertain. All that is known is that he was a Bene- 
dictine, some say of the monastery of S. Felix at 
Bologna, others that he belonged to the Camaldolesi, 
the Benedictine reform of S. Romuald. Anyhow, there 
seems no doubt that he taught at Bologna, and it 
appears most probable that the Decretum appeared 
during the pontificate of Eugenius III., that is, between 
1 145 and 1 153. The work of Gratian is no mere com- 
pilation. His predecessors had contented themselves 
with little more than a preface to their collections. H e 
aimed at what had not yet been accomplished, namely, 
systematising the canon law, forming a digest, and 
reducing the various existing enactments under different 
heads. He applied method, the scholastic method to 
the canon law. Throughout the work he intersperses 
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comments and explanations of his own on the various 
canons which he cites. Profoundly learned in theology 
he was fully equipped for his great task. His com- 
ments and glosses remain to this day as mines of 
wealth for the student to investigate and appropriate. 
His was not, however, a critical age, and he was not a 
critic. Hence in his text are to be found, besides the 
false decretals, which he, like everyone else then, be- 
lieved to be genuine, no less than 367 apocryphal 
canons.^ But this does not detract from the real value 
of his magnificent work. It may truly be said to have 
founded the study of canon law as a science. It has 
taken its place, and will maintain it as a book for all 
time. Of it we may be permitted to say with Phillips, 
that " under all its aspects, and notwithstanding many 
defects, it is a work at once noble and laborious." 

The Decretum is divided intp three parts. The 
first consists of loi sections called distinctions, each 
distinction being divided into several canons. The 
source of each canon is indicated, and a gloss or com- 
ment added. It is usual to quote this part of the 
decretum thus : " c. nolite dist. xi.," that is, canon 3 of 
of the nth distinction, nolite being the first word of 
canon. This first part treats of law, dignities, elections, 
ecclesiastical persons, and offices. 

The second part of the Decretum is divided into 
36 causes, most of these being divided into several 
questions, and the questions into chapters. This part 
would be quoted thus : ** decimce, c. xvi. q. i." That is, 
the chapter beginning " decimae " in the first question of 
cause xvi. This part is concerned with ecclesiastical 
judicial proceedings. 

^ So Phillips, who, following Berard, gives a complete list, p. loa 
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The third part of the Decretum is called " De Con- 
secratione/* It consists of five distinctions, each of 
them divided into canons. The mode of quotation is 
thus : " c. missarum solemnia, de consecr. i." This part 
treats of the sacraments, of rites, of jurisdiction, of the 
rights of ecclesiastics, and of consecration. It is the 
liturgical part of the decretum. To the decretum there 
were, after the time of Gratian, added from time to time 
certain chapters, interspersed throughout the volume, 
called Palea. The word has given rise to many different 
interpretations ; amongst others it is supposed to be a 
corruption of post alia. A multitude of commentators, 
or rather writers of notes called glosses, arose after 
Gratian. The mass of such glosses kept accumulating 
until they were, in the pontificate of Innocent III., cut 
down, re-written, and arranged by Joannes Teutonicus. 
This new gloss, put out by him about 1212, acquired 
and goes by the name of the Glossa Ordinaria. 

The canon law still grew after Gratian. Decretals 
accumulated, and a variety of collections were made 
from time to time. At last Gregory IX. determined 
on putting forth an authoritative collection. He selected 
Raymond (S. Raymond de Pennafort), a Spaniard, who 
had been attracted to Bologna by the fame of its Uni- 
versity, as its compiler. Raymond spent three years 
in the work, and at last, in 1234, the five books of 
decretals, the decretals of Gregory, forming now the 
second part of the Corpus Juris, were ready. The 
contents of the books are indicated by the jingle — 

Judex judicium clerus sponsalia crimen. 

Each book is divided into titles, and each title into 
chapters. The mode of quotation is either i. tit de 
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electione, c. 1 9, or more simply, c. cum nobis, tit. de elect. 
Like the decretum, the decretals had glosses written 
upon them by many hands. These glosses are always 
upon some single word, the commentator going off on 
this word to treat of anything it may have suggested 
to him. The glossa ordinaria was the work of Bernard 
of Parma, and seems to have been finished in 1266. 

But still the canon law grew, and collections of 
decretals appeared from time to time until at last Boni- 
face VIII. had to imitate the example of Gregory IX., 
and in 1 298 there appeared the fresh authoritative col- 
lection containing the decretals put out since the work 
of S. Raymond was finished. The new collection, as 
being a kind of supplement to the five books of 
Gregory, was called the Liber sextus Decretalium ; the 
Sext. It is divided into five books on the model of the 
Gregorian work. It is quoted in the same way, but 
with the prefix in sext. At the end are 88 rules of 
procedure under the name of Regula Juris. This, too, 
found many commentators, the glossa ordinaria being 
the work of John Andreas, the celebrated doctor of 
Bologna (died 1348). 

A further supplement was put out by Clement V. 
in 131 3, and goes by the name of the Clementines. 
This was also divided into five books, each book into 
titles, and each title into chapters. 

The two remaining supplements are the Extrava- 
gantes of John XXII., containing the decretals of that 
pontiff, and the Extravagantes Communes, containing 
those of the Popes from Urban IV. to Sixtus IV. 
( 1 48 3). The name Extravagant was one which had been 
in continual use for the purpose of designating decretals, 
or collections of decretals, outside of or additional 
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to the last published or authorised collection. It is 
now, however, restricted to the Extravagants of John 
XXII. and the Extravagantes Communes. The former 
consists of fourteen titles, each comprising several 
chapters. The latter follows the old system, being 
divided into five books, sub-divided into titles, some of 
which contain several chapters, while others only con- 
tain one. 

Such is the Corpus Juris Canonici, a book of im- 
mense value, a mine of information not only for the 
canonist, but often also for the historian and archaeolo- 
gist. Often forbidding in its aspect, and certainly not 
to be praised for its arrangement, it is indispensable to 
the studient of canon law, and well repays the labour 
which search in it often involves. The name Corpus 
Juris seems to have been first given to it by Innocent 
IV., the successor of Gregory IX., in a brief addressed 
to the University of Bologna. 



Section XI I L Canon Law in England. 

The growth of the canon law, the provincial canon 
law that is to say, in England, the formation of various 
collections, and the publication at length of a celebrated 
text-book, bears a singular resemblance to that of the 
western canon law in general, of which the English 
provincial canon law forms, of course, a part. So far 
as it is provincial, it may be said to commence with the 
canons of Theodore (673), made at the council of Hert- 
ford. We say made, but in reality many of them were 
but promulgations of law already recognised in other 
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parts of the Church, and of canons made in previous 
centuries in synods both east and west. Some were, 
however, new. In addition to Theodore's canons, his 
Penitential has come down to us. This is but one of 
several such compilations. The Penitentials are not to be 
regarded as in any sense authoritative. The caution is 
a necessary one, as writers, through a misunderstanding 
of their nature, sometimes quote them as if they were 
authoritative collections of genuine canon law. They 
are nothing of the kind. Careful examination shews 
that they are only of the nature of note-books. They 
are compilations which their authors apparently made 
for their own use. One may not unfrequently find in 
the same Penitential inconsistent or even directly con- 
tradictory dicta. This seems to indicate that the com- 
piler simply collected together by way of notes or 
jottings all that he knew of on the different points 
which he had in view. He did not regard his work as 
authoritative at all. 

The Anglo-Saxon period was fruitful in councils 
and fruitful in collections of canons, so that the English 
bishop and priest before the Conquest had no lack of 
law to guide him both in matters of morals and in 
matters of ecclesiastical discipline and public worship. 
No great collection as a whole was ever put out. Simply 
from time to time in councils, or in collections made by 
celebrated prelates, sometimes new laws were made, 
sometimes old ones again prominently brought forward, 
according, no doubt, to the particular exigencies of the 
times. 

But a time came when greater attention began to 
be paid to the systematic study of the canon law. The 
founder of this scientific treatment was, as Dr. Stubbs 

7 
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points out in his lectures already referred to, Theobald, 
Archbishop of Canterbury (i 139 — 61). John of Salis- 
bury was his secretary. It was he, too, who introduced 
the study of the civil law at Oxford. Provincial synods 
had been constantly held in England from the period 
of the Conquest, but everything was as yet unsys- 
tematic. But from the reign of Henry III. onwards 
the growth of the provincial canon law took a more 
precise form. At length, in the reign of Henry V., 
under Archbishop Chichele, Lyndwood, the English 
Gratian (as he may well be called), put forth his great 
work. William Lyndwood, the greatest and most to 
be deferred to of all English canonists, was Archdeacon 
of Canterbury and Official Principal to Archbishop 
Chichele. He was a doctor of Oxford, though Godwin ^ 
says he was originally of Gonville Hall in the Univer- 
sity of Cambridge. He was, says Nicolas Harpsfeld, 
a man of the most eminent learning both in the civil 
and in the canon law, " qui pontificias Cantuariensium 
sanctiones temere disjectas et dispersas et in aptum 
ordinem digessit et commentariis etiam illustravit.''^ 
Henry V. made him his keeper of the Privy Seal, and 
employed him on embassies to Spain and Portugal. 
Towards the close of his life he was consecrated to the 
see of S. David's. He died in 1446. Harpsfeld says 
he was bom at a place called Lindwood, in the diocese 
of Lincoln : whence his name. 

Lyndwood's great work is entitled Provinciale, seu 
Constitutiones Angliae. It contains the provincial de- 
crees of fourteen Archbishops of Canterbury, beginning 
with Stephen Langton and ending with Chichele ; em- 

* Quoted in the Oxford (1679) edition of the Provincials. 

* Quoted ubi sup. 
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bracing a period of 211 years, that is, from 1222 to 
1433. Many editions of the Provinciale have been 
printed. The one most generally used is the Oxford 
edition, printed in 1679, during the period of the re- 
markable revival of the study of the canon law in that 
university. To it are annexed the celebrated legatine 
constitutions of Otho and those of Othobon (of which 
we shall speak presently), with the commentaries on 
these constitutions by John of Athon or Acton, a doctor 
of Oxford (circ. 1 290), afterwards canon of Lincoln. 

Lyndwood arranged his work on the model of the 
decretals. Like them, it is divided into five books, and 
each book into titles. Each title comprises a varying 
number of constitutions, that is to say, extracts, gener- 
ally very brief, from the provincial constitutions pro- 
mulgated by the fourteen archbishops. The name of 
the particular archbishop to whom the constitution is due 
appears at its head. To each constitution Lyndwood 
prefixed a descriptive rubric or summary. He also 
wrote most elaborate commentaries on every constitu- 
tion. His method is the same as that of the glosses 
on the Corpus Juris which we have already described. 
A single word is taken, and the comment is made to 
hang upon this word. The chief value of the work 
consists in these commentaries. They always have 
been, even down to quite recent times, regarded as of 
the greatest weight and authority in the English eccle- 
siastical courts. Lyndwood was indeed no ordinary 
man. To a modern student unaccustomed to the 
methods and ways of the mediaeval writers, the work 
no doubt presents, just as the Corpus Juris does, a 
somewhat repelling aspect; and it must be admitted 
that the method of Lyndwood and of the glossators is 
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SO unsystematic as to make the acquirement of the 
knowledge they offer to us no easy task. A fuller 
acquaintance and practical use shews the student, how- 
ever, that there is more of system than he at first sight 
imagines. The contents of the books follow, on the 
whole, the same order as that of the decretals, though 
there are two or three titles in the first book which 
would seem more properly to belong to the third. The 
number of titles in the several books are as follows : 
eighteen, seven, twenty-nine, three, and seventeen. 
The total number of constitutions distributed under 
these seventy-four titled is two hundred and thirty-four. 
Such a provincial canon law book as this exists nowhere 
else in Christendom. It is a grand production, especially 
when we join with it the legatine constitutions, as the 
decretals are joined with Gratian's work, to form the 
English Provincial Corpus Juris. It places the science 
of the canon law in England on a loftier pedestal than 
it occupies anywhere else. The Provinciate is an 
heritage of which English ecclesiastics may well be 
proud. It serves, however, on the other hand to 
deepen the regret that one cannot but feel at the 
neglect of the study of the canon law which has un- 
fortunately for so long a period prevailed in England. 
Of course, at first, the Provinciale was only of authority 
in the province of Canterbury, but in 1462 it was 
accepted by that of York.^ 

The Legatine Constitutions of Otho and of Otho- 
bon must, in accordance with long standing usage, be 
taken in conjunction with the great work of Lyndwood, 
to which they may in a certain sense be said to form a 
supplement — a most important supplement. Both sets 

^ Stubbs, Lectures^ p. 309. 
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of constitutions are on the same model. Each is 
divided into titles, not into books, and each title into 
sections — not numbered. The constitutions of Otho 
contain twenty-eight titles, those of Othobon fifty-three. 
The method of John de Athon s commentary is the 
same as that of Lyndwood. To each title also he pre- 
fixes a descriptive " summarium." 

Otho, a Lombard by birth, was created a cardinal 
deacon, of the title of S. Nicolas in TuUiano, by Gregory 
IX. in 1227. The same pontiff sent him as his legate 
into England, and in a national council (" Concilium Pan- 
Anglicum " is the style used in the heading of the Con- 
stitutions), held in S. Paul's Cathedral on the morrow of 
the octave of S. Martin (Nov. 19), 1236 (alias 1237), 
under the presidency of himself and S. Edmund Arch- 
bishop of Canterbury, and Walter Metropolitan of 
York, the constitutions bearing his name were solemnly 
approved. 

Othobon was of a noble family in Liguria ; he was 
nephew of Innocent IV., by whom he was raised to 
the cardinalate as cardinal deacon of the title of S. 
Adrian ; having previously been archdeacon of Canter- 
bury. On the death of Innocent V. he was elected 
Pope, under the name of Adrian V., on July 12, 1276, 
but died at Viterbo on the twentieth of the succeeding 
month, without having been consecrated. He was sent 
into England as legate by Clement IV. The constitu- 
tions to which his name is given were put out in a 
national council, at which Boniface of Canterbury and 
Walter of York, together with " the bishops, abbots, 
priors, deans, archdeacons, and other ecclesiastical dig- 
nitaries" were present The council was held in S. Paul's 
Cathedral on die Feast of S. George (April 23), 1268. 
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Objections have been raised to the reckoning of the 
legatine constitutions as a part of the English provincial 
canon law, on the ground that they were the acts of 
the two legates representing a usurped authority on 
the part of the Roman See. A little consideration will 
shew that this objection will not hold. It is true that 
the constitutions on their face and forefront bear the 
mark of the Roman authority. They were doubtless 
formulated at Rome, and brought by the legates into 
England. But in both sets there are phrases occurring 
which seem very clearly to indicate that their final form 
was settled and modified by English influence. But 
the important point to observe is that they were re- 
ceived and approved by two thoroughly representative 
councils of both English provinces. The Church of 
England did most clearly and most distinctly accept and 
approve these constitutions. It is impossible to con- 
ceive any way in which she could more solemnly have 
done so. The English canonist, then, who emphatically 
repudiates the Roman claims is not inconsistent in re- 
ceiving the legatine constitutions. He receives them, 
not on the authority of Otho or of Othobon, but on 
the authority of the whole Church of England as duly 
and canonically represented in the two great Pan- 
Anglican Councils at S. Paul's in 1236 and 1268. To 
reject the constitutions would be inconsistent with 
all those fundamental principles touching the validity 
of canon law which we have already discussed. These 
celebrated legatine constitutions must not be treated as 
though they were papal bulls or briefs or decrees of 
modern Sacred Congregations. Their authority is 
something quite different from that; it is indeed nothing 
less than, or in essence different from, that of the pro- 
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vincial constitutions. To accept the work of Lynd- 
wood and the constitutions of the fourteen archbishops, 
and to reject the labours of John de Athon and the 
constitutions of Otho and Othobon, is inconsistent, and 
betrays a want of consideration of facts and of the 
principles of validation of canon law. 

And when we come to examine into the contents 
of the constitutions we should find how exceedingly 
valuable they are, and how beneficial their influence 
must have been on the work of the Ecclesia Anglicana, 
and on the lives and manners of her ecclesiastics. 
And it may well have been that the presence of a 
legate of the Premier See of Christendom was felt by 
the authorities of the Church of England to be most 
important. For remembering the jealousies of York 
and Canterbury, it would have been no easy matter to 
convene at that time such assemblies as those just ad- 
verted to, without the presence of a papal legate. 
Such work as this is one of the many instances of how 
the great Head of the Church brings good out of evil. 
For while we are fully, justly, and keenly alive to 
the evil and the wrong of the papacy, both in its funda- 
mental theory and in its practice, we must on the other 
hand never forget that God did make it the instrument 
for much good in the formation of Europe, and in 
guarding and developing the Church in the west We 
in England also, in mediaeval times, while constantly 
resisting papal encroachments,^ had much to be grateful 
to the papacy for. 



» How constant, how persistent, and how successful such resistance 
was, and how entirely inconsistent with modem ultramontane fashions of 
representing or rather misrepresenting history, is but little known to those 
who have not paid attention to the matter. 
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When we come to consider the matter of the con- 
stitutions, examination shews that there are just two 
places, and two places only, in the constitutions of 
Otho which make reference to Rome at all. The first 
is in the title "De concubinis clericorum removendis."^ 
After speaking of the evil then prevalent, the constitu- 
tion says, " Following the statutes of the Roman pontiffs, 
and especially the decretal of Pope Alexander on this 
matter, we ordain as follows.'' But this in no way 
necessarily imports the acceptance of such statutes as 
ex proprio vigore binding. The second place is in the 
title "Ut monachi," where, in making certain rules as to 
the profession of a monk, the words occur, " faciendam 
[i.e. the profession is to made] juxta decretalem felicis 
memoriae Honorii Papae." These words also, as being 
a simple reference, are quite innocuous. 

Turning to the constitutions of Othobon, which, as 
we have seen, are considerably longer than those of 
Otho, we find five passages only where anything re- 
lating to Rome occurs. The first is in the preface, 
where Otho speaks of the. then Pope, Clement IV., as 
** Universalis ecclesiae summus Pontifex," simply making 
use of the usual style and title. The second is in the 
title " De procurationibus," and again is a simple pass- 
ing reference to a decretal of Innocent V., not an actual 
citation of it as an authority. The third is in the title 
" De commendis ecclesiarum," which is aimed at most 
grave abuses. By this it is enacted that if collation to 
a vacant benefice be not made within two months, the 
right of such collation should lapse "ad sedem apos- 

^ See on this matter the valuable dissertation of the late Dr. A. P. 
Forbes (Bishop of Brechin), Explanation of the Thirty-Nine Articles^ ii. 
p. 640. it seq. 
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I tolicam." No doubt this is a distinct interference with 

I the autonomous rights of the English provinces, and 

! as such we are bound not to accept it, and indeed on 

canonical principles have so rejected it. Whether for 
the times the remedy was a good one or not we will 
not stop to discuss. The fourth instance occurs in the 
I title " De legendis constitutionibus," in which the need 

is insisted on of compelling respect for ** Sanctorum 
Patrum, Romanorum Pontificum, et nostras constitu- 
tiones." This, too, has a certain substance in it The 
last instance is found in the title ** Ut constitutiones," 
where it is provided that all "constitutions and sanc- 
tions of the holy pontiffs," either as concerning parti- 
cular Religious Orders or Religious Orders in general 
as contained in the decretals, should be copied out in 
every monastery, and be from time to time regularly 
read. On this, as indeed on the preceding instance, we 
may remark that, whatever else may be said, such de- 
tails of law are clearly matters which, whatever their 
origin, it is competent to a provincial synod to accept, 
approve, and promulgate, as the synod in question in 
fact did. 

Omit these seven, it must be confessed not very 
important or formidable mentions of matters Roman, 
and there is nothing in the whole remainder of the 
legatine constitutions which an English council might 
not now adopt 

In saying what we have of the Provinciale and the 
constitutions of the English Corpus, we have not, of 
course, meant that the English canonist can dispense 
with reference to many other sources and stores of the 
English canon law. He must go to the Anglo-Saxon 
collections, and he must refer also to matter later than 
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Lyndwood. Still, an ecclesiastic who confined himself 
to our Corpus would, practically speaking, not go far 
wrong in tlie discharge of his functions. 

With regard to the general body of English pro- 
vincial canon law, and with regard to the canon law in 
general, it must be borne in mind that in many ways, 
not only during the convulsions of the i6th century, 
but in the period subsequent to them, its authority in 
England has been formally recognised and continuously 
acted on. Not only must it necessarily be recognised 
by English Churchmen and ecclesiastics as such, because 
not to recognise it would be, logically speaking, to for- 
feit our invincible claim to be an integral part of the 
"whole Catholic Church of Christ,"^ and to deny the 
essential and historical continuity of the Church of 
England ; not only, we say, must the ecclesiastic recog- 
nise it, but the English law and the English law courts 
have done so too. Thus the statute, 25 Henry VIII. 
c. 19. s. 7, enacts that all existing canon law which is 
not contrarient to any statute of the realm shall be 
recognised and held to be in force, and as such it can 
be pleaded, and indeed has been pleaded, in the law 
courts. For instance, the point was so ruled in two 
modern cases, Edes v. the Bishop of Oxford,^ and 
Rennell v. the Bishop of Lincoln.^ And in another 
case, on the law of banns, the secular court admitted 
and acted on the Lateran canon on the subject. Nu- 
merous instances in point might indeed be adduced. 
And we may add that reference to the books of the 
old civilians of the seventeenth, and even the earlier 
part of the eighteenth century, will shew that they fully 

^ Preface to the Book of Common Prayer. 
' Vaughan, 21. 24. * 3 Bingham, 271. 272. 
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recognised and relied on the whole canon law. Nor is 
it in any way inconsistent with our solemn protest, a 
protest that has cost us so much, against papal usurpa- 
tion, that we should refer to, and often defer to, the 
rulings and decisions of continental ecclesiastical judges, 
and even of the Roman Chancery itself, as authorities. 
To do so is not to recognise any jurisdiction over us, 
nor is it in any way inconsistent with the great principle 
that " no prince, prelate, or potentate hath or ought to 
have any power or pre-eminence, civil or spiritual, in 
this realm." Authority, in the sense in which we have 
just used the word, is one thing, jurisdiction is quite 
another. We may add that the practice both of the 
English courts of law and those of the United States 
of America is strictly analogous to this. The judges 
of both countries refer to and respect the decisions and 
rulings of those of the other in questions of common 
law as distinguished from statute law.^ But English 
and American lawyers, while they acknowledge "au- 
thority " in this special sense, would be indeed jealous, 
if the idea were not essentially absurd, of any notion 
of jurisdiction. And the reason is, that the common 
law is the common property of both branches of the 
great English speaking race. It crossed the Atlantic 
together with the English tongue, and is as firmly 
established there as in England itself. Just so with 
regard to the canon law, it is the common heritage of 
Christendom ; and the judges of the courts Christian of 
every part of Christendom, having to deal with this 
common heritage, will wisely pay regard to the dicta 
and decisions of illustrious exponents of it to what- 
ever country they may belong. 

* As, for instance, quite recently in the Mignonette case. 
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Section XIV, The Study of the Canon Law. 

A few words may be added on the study of the 
canon law. That it is one most important and appro- 
priate to the ecclesiastic there can be no doubt. Some 
things we have already said will shew this. And it is 
not only in respect to dry questions of law, or difficult 
matters of discipline, or considerations of ecclesiastical 
propriety that the study is of value. It is not too much 
to say that there is no department of his life or of his 
work that the ecclesiastic will not find influenced for 
good by this sacred study. " He is not a good canonist 
who is not a good preacher," says Hostiensis.^ And 
the converse will hold good. The theological and 
philosophical mind of Melchior Canus^ leads him to 
speak very strongly and urgently on the matter. He 
formally, of course, reckons the canon law as one of the 
Loci Theologici, and he says that ''theologians who 
are lacking in a knowledge of canon law are very much 
wanting in what is necessary to enable them to make 
use of their theology." He goes at length into his 
reasons for this statement, drawn from the exigencies 
of the cure of souls, from the principle that all know- 
ledge of divine things is profitable ad docendum, arguen- 
dum et coripiendum, as also from a consideration of the 
varied duties incumbent on, or possibly incumbent on, 
the theologian. The learned Bishop Gibson, in the 
preface to his ** Codex Juris Ecclesiastici Anglicani," has 
much to say also on the importance to the clergy of the 
study of the ecclesiastical law. 

* Lectura in Decretal, vol. 2. f. 26 {ed, Paris, 1512), gloss on Discretos, 

* De Locis Theohgicisy vin. 6. 
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Many perhaps, especially of the younger clergy, 
are deterred from this study by hardly knowing how 
to begin or what to read. A few suggestions may, 
therefore, not be altogether useless. The writer can 
well remember how, more years ago than he now cares 
to recall, he was started in this study, by a perusal of 
the work of Sir George Bowyer, a most accomplished 
canonist, to which he has several times referred in these 
pages, namely, his Readings at the Middle Temple?' 
He can confidently advise the beginner to a careful 
study of them. Such a book as Ayliffe's " Parergon 
Juris Canonici Anglicani,"* though containing much 
that relates to the temporalities only, is yet most useful. 
So also is Gibson's " Codex." But the student cannot get 
on without Latin books. He must not be deterred by 
the thought that perhaps unhappily he has allowed his 
Latin to grow rusty. It is most unfortunate that the 
English clei^, who are canonically bound to be " skilled 
in the Latin tongue," should too frequently allow them- 
selves almost to forget it But for their comfort one 
may be allowed to say that ecclesiastical Latin is com- 
paratively easy. In Latin there are a multitude of 
small elementary manuals, as for instance, Huguenin, 
" Expositio Methodica Juris Canonici."* Devotus, " In- 
stitutiones Canonicae" is a most excellent book in small 
compass, and has had a deservedly high reputation and 
large circulation. The " Prelectiones" in use at the semi- 
nary of S. Sulpice may also be recommended as being 
especially designed for students and the younger clergy. 
In French there is Fleury's " Institutions," written, as 
is particularly valuable to us, from the Gallican point of 

' London: Stevens. 1851. * London. 1726. 

• Paris: Gaume. 
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view, (it IS quite a small book, and very suitable for 
a beginner) ; or Durand de Maillane's translation of 
Lancelott; or Andre's "Droit Canonique." Revert- 
ing to old English books, Cave's " Government of the 
Church," or Brett on " Church Government," should 
both be read. The history of the canon law may be 
studied either in Durand de Maillane's " Histoire du 
Droit Canonique," or in Dr. G. Phillips' " Le Droit 
Ecclesiastique dans ses sources," a work of great re- 
search and accuracy, but of most moderate compass. 
Not the least valuable part of his book is the exhaus- 
tive catalogue of works on canon law, both general and 
special. Of course, if the student really means to do 
anything in this great study he must provide himself 
with a Corpus Juris Canonici. Richters splendid 
critical edition^ is indispensable to the advanced student. 
The spurious decretals and other spurious matter is 
carefully marked, which is not the case in older 
editions. Richter, however, does not give the glosses, 
and therefore some old edition must also, though 
not necessarily at first, be acquired. Lyndwood, 
in the Oxford edition, must of course be had. For 
English councils, the student will probably be obliged 
to content himself with Johnson's " English Canons," 
and he will do well to have by him also the same 
writer's Vade Mecum, though (often even in matters 
of translation) implicit reliance must not be placed 
on him. Wilkins' great book, " Magna Concilia Bri- 
tannica" (which, unless Haddan and Stubbs' "Councils 
and Ecclesiastical Documents" be completed, must still 
remain the great repertorium of English councils), can 

* Leipzig: Tauchnitz. 
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seldom be bought, and then only at a high price. For 
councils other than English, Landon's " Manual of 
! Councils'*^ is very convenient The councils are 

I arranged alphabetically and the contents of all important 

j canons is given. The " Dictionnaire des Conciles," 

[ forming volumes thirteen and fourteen of Migne's En- 

cyclop6die Th6ologique, is also well worth having ; as 
also is Lambert's ** Codex Canonum Ecclesiae Uni- 
versae,"* containing the canons of the first four general 
councils, and those of the local Greek synods of Ancyra, 
Neocaesarea, Gangra, Antioch, and .Laodicea. The 
canons are given in Greek, with the Latin of Dionysius 
Exiguus, and an English translation and critical notes. 
Hefele, of course, must not be neglected, either in the 
German or in the excellent English translation (so far 
as it has at present gone), published by Clark, of Edin- 
burgh. But it must be borne in mind that the study 
of councils and the knowledge of the contents of their 
canons is not canon law. A man is not a canonist be- 
cause he can quote canons and is acquainted with the 
literature of councils. Canon law is the science which 
enables him rightly to understand and to apply those 
canons. Ability to quote from the records of councils 
no more makes a man a canonist than ability to quote 
Acts of Parliament makes a man an English lawyer. 

It is satisfactory to add that within the last few 
years evidences have not been wanting that there is a 
revival in England of our study. A small book, 
apparently only an instalment, called "English Canon 
Law," has been published by Mr. Brownbill, the part 
already issued being chiefly a translation or adaptation 

* London: Rivingtons. 1846. > London: Dickinson. 1868. 
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of a French manual by Lequeux. The Rev. R. Owen 
has published a very carefully written and valuable book, 
called "The Institutes of Canon Law"; the Rev. J. 
Dodd has put out a useful " History of the Canon 
Law " ; while quite recently a manual, which promises 
to be serviceable, has appeared, by the Rev. Oswald 
Reichel, late Vice-Principal of Cuddesden College, 
"The Elements of Canon Law." 
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